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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JASONVAN DYKE. Civil Action No.: 14-cv-3296

Plaintiff.
OPINION & ORDER

WESLEY SCHULTZ. JEREMY FRAITES,
THE LUMINEERS, LLC, et at,

Defendants.

CECCHI,District Judge.

Beforethe Court is Defendants’motionto transfervenueto theDistrict of Colorado

pursuantto Fed. R. Civ. P. 12(b)(3). (ECF No. 4). The Court decidesthis matterwithout oral

argumentpursuantto Rule 78 of the FederalRulesof Civil Procedure.’For the reasonsset forth

below, the Court deniesDefendants’motion.

I. INTRODUCTION

This casearisesout of allegationsthatDefendantsviolatedPlaintiff’s co-ownershiprights

in various musical compositionsand recordings,and Plaintiffs partnershiprights under New

Jerseylaw. (CompL2¶ 1). Generally,the defendantbearsthe burdenof showingimpropervenue.

Myers v, Am. DentalAssn.695 F.2d 716, 724725(3d Cir. 1982).Whendecidinga Rule 12(b)(3)

The Court considersany new argumentsnot presentedby the partiesto be waived, Sce
Brennerv. Local 514. United Bhd. of Caenters& Joinersof Am.. 927 F.2d 1283. 1298 (3d Cir.
1991) (Jt is well establishedthat failureto raisean issuein the district courtconstitutesa waiver
of the argument.”L

ECFNo. 1.
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motion.a Court mustacceptastrue theallegationsin thecomplaint,thoughthepartiesmay submit

affidavits to supporttheir positions.Leonev. Cataldo.574 F. Supp.2d 471. 483 (E.D. Pa. 2008).

Accordingly, the Court considersthe factsas statedin the Complaintandthe partiesbriefings.

Plaintiff was a residentof California at the time this suit was filed in May 2014. (Compi.

¶ 4). Plaintiff avershe lived in California from 2012 to 2014 to completegraduatestudiesat

California StateUniversity. (Van Dyke Dec!.3¶ 2). Prior to living in California, Plaintiff alleges

he residedin ew Jerseyfor thirty years. (Van Dyke Dccl. ¶ 1). Plaintiff contendsthat he left

Californiain June2014,intendingto permanentlyreturnto NewJerseywherehe currentlyresides.

(Van Dyke Dccl. ¶ 3-4). DefendantsSchultz,Fraites,andThe LumineersLLC, Inc.4areresidents

of Colorado.(Cornpl. ¶J5-7).

Plaintiff allegesthat hejoined DefendantsSchultzandFraitesin a musicalgroup in 2008.

(Compi.¶ 9). Plaintiff allegeshe formedapartnershipwith DefendantsunderNew Jerseylaw, and

hasa propertyinterestin the songsthey createdtogetherunderthe United StatesCopyrightAct.

(Compl. ¶J 1; 11-13). Plaintiff allegesthat “virtually all” of the songwriting, rehearsing,and

recording occurred in New Jersey,at Defendants’parents’ homes. (Van Dyke Dccl. ¶ 7). In

October2009.DefendantsSchultzandFraitesmovedto Colorado.but Plaintiff remainedin New

Jersey.(Compl. ¶ 31). Defendantsallegeall the relevantevidenceis locatedin Colorado,(Fraites

Aff.3¶4: SchultzAff.6¶ 5).

ECF No. 7-1.
Defendant‘The LumineersLLC, Inc.,” incorrectlysuedhereinas“The Lurnineers

LLC.” is a DelawareS-Corporationwith its principal placeof businessin Colorado.
(Defs.’ Br. Supp.at 4; ECF 4-6).

ECF No. 4-2.
6ECFNo.4-1.



Defendantsconcedethat New Jerseyis a proper forum for this suit under 28 U.S.C. §

1391(b)(2).because“a substantialpartof the eventsor omissionsgiving rise to Plaintiffs claims

mayhaveoccurredin NewJersey.”(Defs.’ ReplyBr.7at 6). However,Defendantsmoveto transfer

to the District of Coloradopursuantto 28 U.S.C. § 1404(a),arguingthat (i) this suit could have

been broughtin Colorado,and (ii) the convenienceof partiesand witnessesand the interestof

justicefavor transfer.(Defs. Br. Supp.at 5).

II. LEGAL STANDARD

Section 1404(a) allows transfer “where both the original and the requestedvenue are

proper.”Jumarav.StateFarmIns. Co., 55 F.3d873, 878 (3d Cir. 1995).Here,Defendantsconcede

that venuecould be properin New Jersey under28 U.S.C. § 1391(b)(2).(Defs.’ Br. Supp. at 5;

Compi. ¶ 3). Accordingly,28 U.S.C. §1404(a)applies. Section1404(a)permitstransferto a more

convenientforum “[f]or the convenienceof partiesandwitnesses,in the interestof justice.” The

movingpartybearstheburdenofestablishingthatthetransferis appropriateandmustdemonstrate

that the proposedforum is moreconvenientthanthe presentforum. Jumara,55 F.3d at 879.“The

Court hasbroaddiscretionin makingdeterminationsunderSection1404(a),andconvenienceand

fairnessare consideredon a case-by-casebasis.” Santi v. Nat’l Bus. Records Mgmt.,LLC, 722

RSupp.2d602, 606 (D.NJ. 2010),

Whendeciding1404(a)motions,courtsconsidera balancingof privateandpublic factors.

529 F.3d 183, 189 (3d Cir. 2008) (citingQilCo.v.

Gilbert. 330 U.S. 501, 508509(1947)). Privatei.nterestsinclude: the Plaintiffs choiceof forum;

the easeof accessto sourcesof proof the availability andconvenienceto the witnesses—“but only



to the extent that the witnessesmay actually be unavailablefor trial in one of the fora: and the

locationof booksandrecords(similarly limited to the extentthat the files could not be produced

in the alternativeforum).” Jumara,55 F.3dat 879 (citationsomitted). Public factorsconsideredby

the Third Circuit include: enforceability of the Court’s judgment: practical considerationsthat

could makethe trial easy,expeditious,or inexpensive;court congestionin the respectivefora; the

local interest in deciding local controversiesat home; the public policies of the fora; and the

familiarity of the trial judge with the applicablestate law. Jumara,55 F.3d at 879 (citations

omitted).

III. DISCUSSION

Defendantsarguethat this actioncould havebeenbrought in Colorado.(Defs.’ Br. Supp.

at 4). Pursuantto 28 U.S.C. 139l(b)(l), venue is appropriatein any district “in which any

defendantresides,if all defendantsareresidentsof the Statein which the district is located.”Here,

all Defendantsareresidentsof Colorado. (Compl. 5-7). Accordingly, the Courtfinds Colorado

could be an appropriate alternateforum.

Defendantsalso arguethat private and public interestssupportthat Coloradois the more

appropriatevenue.(Defs.’ Br. Supp. at 5-8). Plaintiff arguesthat New Jerseyis the appropriate

forum, andthat all the privateandpublic factorssupportkeepingthe casehere. (P1. Br, Opp’n8at

4-8). For the following reasons,the Court finds that neither private nor public factors favor

transferringthis actionto Colorado.

A The PrivateFactors

The private interestsof the partiesdo not favor transfer.Plaintiffs chosenforum, New

ECFNo.7.
4



Jersey.is a paramountconsiderationin any determinationof a transferrequest.which shouldnot

be lightly disturbed.Shuttev. Arrnco Steel Corp., 431 F.2d 22. 25 (3d Cir. 1970). Defendants

arguethatPlaintiffs choiceis not entitledto significantweight becausePlaintiff wasa residentof

California, not New Jersey,at the time of filing. (Defs.’ Reply Br. At 5). Indeed, a foreign

plaintiffs chosenforum is not entitledto significantdeference.$ç Windt. 529 F.3d at 190 (“[A]

foreign plaintiffs choicedeserveslessdeference.”)(citingPiperAircraft Co. v. Reyno,454 U.S.

235, 256 (1981)). However,a foreignplaintiff may bolsterthe amountof deferencegiven to their

chosenforum by makinga strongshowingof convenience.Windt, 529 F.3d at 190 (citing Lony

v. E.I. Du Pontde Nemours& Co., 886 F.2d 628, 634 (3d Cir. 1989)). Here,evenif deferenceto

Plaintiffs choiceis limited, the otherfactorsdo not shift the balancetowardtransferto Colorado.

Defendants’allegationthat Coloradois moreconvenientfor all the parties,(Defs.’ Br. Supp.at 7),

is beliedby Plaintiffs evidencethat he currentlyresidesin New Jersey.(Van Dyke Dccl. ¶ 4; Ex.

A). Additionally, the claims arosefrom the parties’ relationshipin New Jerseythroughout2008

and 2009. (Defs.’ Reply Br. At 6). Defendantshave not demonstrated,beyond conclusory

statements,that witnessesor evidencewould be unavailableto this Court. SeeJumara,55 F.3dat

879. Accordingly, Defendants’argumentthat they will be inconveniencedby litigating in this

Court is not sufficient.

B. The Public Factors

The public factors also favor New Jersey.Plaintiff assertsa claim to partnershipassets

underNew Jerseylaw.9(Compi. ¶ U, Accordingl, this Court is likely more familiar with the law

upon which Plaintiffs claim rests. Further, Defendantshave provided insufficient support for

9N.J. Stat. Ann. § 42:lA10.



their contentionthat the trial would be easier.moreexpeditious.or more inexpensivein Colorado.

Thereis similarly no argumentthat this Court’sjudgmentwould be lessenforceablethanthat of a

court sitting in Colorado. Accordingly, the public factorsdo not supporttransfer.

Becauseneitherthe privatenor public factorsweigh in favor of transfer,the Court declines

to transferthis actionto Coloradopursuantto 28 U.S.C. § 1404(a).

IV. CONCLUSION

For the foregoingreasonsit is hereby

ORDEREDthatDefendants’motion to transfervenueis DENIED.

DATED:fl1,j I 2c
‘1 1 CLAIRE C. CECCHI,U.S.D.J.
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