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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MING YANG, individually and on behalf of all
others similarlysituated
Civil Case No. 14-3538SH)
Plaintiff,
V.
TIBET PHARMACEUTICALS, INC, et al,

Defendans.

ROBIN JOACHIM DARTELL, individually and on:
behalf of all others similarly situated
Civil Case No. 14-3620 (FSH)

Plaintiff, . (LEAD)
V. . OPINION & ORDER
TIBET PHARMACEUTICALS, INC, et al, . Date:February 20, 2015
Defendants. :

HOCHBERG, District Judge:

This matter comes before the Court upomr motions to dismiss by Defendants Hayden
Zou (“Zou”) (Dkt. No. 96), Acquavella, Chiarelli, Shuster, Berkower & Co., LLP (*ACSB”)
(Dkt. No. 101), Sterne Agee Group, Inc. (“SAGDkt. No. 102, andL. McCarthy Downs llI
(“Downs”) (Dkt. No. 104) in the two aboveaptioned matters The Court has reviewed the
submissions of the parties and considers the motion pursuant to Federal Rule afoCeduRre

78.

1 The Court uses docket numbers from Civil Action No-362Q the lead case in this matter.
Zou, SAG, and Downs are named in bothtters ACSB is a named defendant in Civil Action
No. 14-3620 only.
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l. BACKGROUND 2

On January24, 2011, Defendant Anderson & Strudwi¢kA&S”) served as the
underwriter of Tibet’s inital public offering and sold $16.5 million of Tibet common stock to
investorsusing an allegedly false and misleading initial offering prospectus thatefpnesrente
Tibet as a financiallgound and profitable companyAm. Compl § 2.) Plaintiffs alleg that
monthsprior, a Chinesenad ourt entered a $4.5dhillion judgment against Tibednd that,on
January 10, 2011, the Chinese court entered an order permaitbagk to seize labf Tibet's
operating assets. Twalue of Tibet’s stockiltimatelydropped to zerdn December 2011SAG
“acquired A&S and assumed all of @esets and liabilitiesf A&S.” (Am. Compl. 1 33.)

Defendand Zou and Downs wereA&S’s designated observerto Tibet's board of
directas in connection with the IPQRlaintiffs allege that Downs was also A&S’s managing
director and one of the lead investment bankére orchestrated Tibet's IP®laintiffs allege
that Zou is the sole director of China Tibetan, Tibet's Hong Kong subsidiary, and alas tot
control over Tibet's IPO proceeds.

ACSB is a certified public accountant and advisory firm and was Tibet's independent
regstered public accounting firmACSB provided an audit opinion in Tibet's registration
statement and prospectus for the IPO.

Plaintiffs allege that Tibet's registration statement and prospectus contailsed fa
statements of material fact and omitted to state material facts about Tibet and its financial
condition. Specifically, Plaintiffs allege that the registration statement and prospeersiabed
Tibet's assets, misrepresented its indebtedness, and failed to discloses afsadverse court

judgments.

2 These facts are taken from Plaintifsmendedcomplaint (Dkt. No.50), unless otherwise
noted.



Neither the registration s@nent, which became effective December 28, 2010, nor the
final prospectus, filed on January 18, 2011, dsetbthe actions of the Chineseudt or the
effect on Tibet's finances.

Plaintiffs allege that all, or substantially all, of the net proceeds ftke IPO are
deposited in China Tibetan’s HSBC bank account in Hong Kong.

. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a claim to relief that is plausible on its fAs@ctoft v. Igbgl 129 S.

Ct. 1937, 1949 (2009) (quotirBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007%ee also
Phillips v. County of Alleghen$15 F.3d 224, 234 (3d Cir. 2008) (“[S]tating . . . a claim requires
a complaint with enough factual matter (taken as truslggest the required elemertis does

not impose a probability requirement at the pleading stage, but instead simplprcalt®ugh
facts to raise a reasonable expectation that discovery will reveal evidence of ¢issangc
element.”(citations omitted)

When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis‘First, the factual and legal elements of a claim should be sepafréiedistrict Court
must accept all of the complaint’'s welleaded facts as true, but maysrdgard any legal
conclusions.Second, a District Court mushdan determine whether the facts alleged in the
complaint are sufficient to show that the plaintiff has a plausible claim for.tekefvler v.
UPMC Shadyside578 F.3d 203, 2141 (3d Cir. 2009) ditations omitted). “A pleading that
offers labels and cohgsions or a formulaic recitation of the elementsaafause of action will
not do. Nor does a complaint suffice if it tenders naked assertions ddvbidher factual

enhancementlgbal, 129 S. Ct. at 194%itations omitted).



“As a general mattera district court ruling on a motion to dismiss may not consider
mattes extraneous to the pleadingdowever, an exception to the general rule is that a
‘documentintegral to or explicitlyrelied upon in the complaint’ may be considered ‘without
convertingthe motion [to dismiss] to one for summary judgment.Th re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 1997) (citations omitt€a). a motion to
dismiss, the Court maglsotake judicial notice of the record from a previous cqudceeding
involving the partiesToscano v. Conn. Gen. Life Ins. C288 F. App’x 36, 38 (3d Cir. 2008).

1. DISCUSSION

Defendantsmove to dismiss Plaintiffsclaims on a variety of grounds. The Court
addresses each of Defendants’ motions in turn.

a. DefendantSAG

SAG moves to dismiss Plaintiffs’ claineh the argument that Plaintiffs have failed to
allege that SAG assumed liability for A&S’s role in the Tibet IPO. The gémngle of corporate
successor liability holds that a purchaser of a corpmratiassets “does not assume the liabilities
of the seller merely by buying its asset8erg Chilling Sys., Inc. v. Hull Corp435 F.3d 455,
464 (3d Cir. 2006)see alsaColman v. FishefPrice, Inc, 954 F. Supp. 835, 838 (D.N.J. 1996)
(same) (citingRamirez v. Amsted Indus., Inet31 A.2d 811815 (1981)). The general rule
against liability admits four limited exceptions: (1) when the purchasgressly or implicitly
agrees to assume the other company’s debts and obligations; (2) when the purcadadso
consolidation or merger; (3) when the purchaser is a mere continuation of the séflerviben
the transfer of assets is for the udalent purpose of escaping liabiliti?hila. Elec. Co. v.

Hercules, InG.762 F.2d 303, 308—-09 (3d Cir. 1985).



SAG contends that Plaintiffs’ complaint fails to allege facts under which oneesé th
four exceptions would apply. The complaint alleges only that SAG “acquired A&Ssanthad
all of the assets and liabilities of A&S.” (Am. Compl.3%.) Although this allegation is
contested this Court accepts it as true on a motion to dismiss. Accepting that SAG purdhased a
of the assets of A&&nd assumed itgbilities raises “a reasonable expectatidhat discovery
may reveal additionakvidenceto find that SAG may be liable for A&S’s actions in the IPO
under the exceptions for @de factomerger or mere continuatiosee Phillips v. County of
Allegheny 515 F.3d 224, 234 (3d Cir. 2008) (citiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007)). Moreover, this Court is not persuathed the cases cited by SAGould counsel
for dismissal on this grounéror examplein Westfield, LLC v. IPC, Incthe court dismissed the
plaintiffs’ claim becausehe paintiffs pled only that the defendant purchased the assets of the
prior corporation bufailed to plead that the defendant “assumed the debts and liabilities” of the
corporation—an alegation that Plaintiffs here have made. 816 F. Supp. 2d 745, 751 (E.D. Mo.
2011). For these reasons, SAG’s motion to dismiss is denied.

b. Defendant ACSB’s Motion to Dismiss

ACSB makes a number of arguments to attack Plaintiffs’ claims against it. At tlyis ear

stage in litigation, the Court findBCSB’s arguments unavailing and denies its motion to

dismiss.

3 SAG points to the purchase agreement as evidence that SAG purchased only a portion of
A&S’s assets and assumed none of A&S’s liabilitidenetheless, as Plaintiffs argue, e

facto merger inquiry does not resolve purely on the agreement bsélfooks to additional
evidence not yet before the CauBerg Chilling Sys. Inc. v. Hull Corp435 F.3d 455, 465 (3d

Cir. 2006). Plaintiffs, too, in their opposition briefing cite to evidence outside obthelaint to
contend that SAG assumed the liabilittdsA&S under the faespecific inquiriesof thede facto

merger or mere continuation exceptions above. None of these factual issues are pedperly

the Court on a motion to dismiss and are better addressed following discovery.
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Plaintiffs bring claims against ACSB under Section 11 of the Securitie©fAt933,
which provides a private right of action when “any part of the registration satewhen such
part becameeffective, contained an untrue statement of a material fact or omitted to state a
material fact required to be stated therein or necessary to make the statementsntbter
misleading.” 15 U.S.C. g7k(a)? To establish their Section 11 claim, Plaintiffs must show that
Tibet’s registration statemeh{l) contained an untrue statement of material f@tomitted to
state a material fact required to be stated therein; or (3) omitted to state a maténatésdary
to make the statements therein not misleadi@@l. Pub. Employees Ret. SysChubb Corp.
394 F.3d 126, 167 (3d Cir. 2004) (quoting 15 U.S.@7a))° Plaintiffs allege that Tibet's

financial statement materially misrepresented Tibet's financial position,dinglstating that

4 ACSB attacks Plaintiffs standing to bring a Section 11 claim. This argument igdy plain
specious.The statute grants the right of action to “any person acquiring such sectirihg o
stock offering (here, the IPO) made in connection with the misleadatgnstnts, such that
Plaintiffs must demonstrate either having purchased stock directly in therlB@t Plaintiffs’
purchased stock can be traced to the IPO. 15 U.S7Ck@®);see also In re FleetBoston Fin.
Corp. Sec. Litig.253 F.R.D. 315, 348.N.J. 2008) (discussing tracing requirement). Plaintiffs
allege that two named plaintiffs purchased stock on the IPO date and that additioeal shar
purchased are traceable to the IPO as the IPO allegedly was the only staalg @afinducted by
Tibet. Am. Compl 1 1718, 22.) “[W]hen the issuer made only one offering of securities, a
simple exercise in logic connects all purchases of the issuer’s securitiesdol¢hasuance Ih

re FleetBoston Fin. Corp253 F.R.D. at 345. Alleging such purchases suffttyeestablishes
standing at the pleading stage; whether such shares are, in fact, traceablé® ihenore
properly resolved following discoverfaee In re Suprema Specialties, Inc. Sec. Li#ig8 F.3d
256, 274 n.7 (3d Cir. 2006).

> ACSB further attacks Plaintiffs complaint by attempting to raise the affirmatiemsiefof loss
causationSection 11 grants a defense to a defendant that can “prove[] that any portioafor all
[Plaintiffs’] damages represents other than the depregiatiozalue of such security resulting
from [misrepresentations] of the registration statement.” 15 U.SZTk®)(3). The crux of
Plaintiffs’ allegations is that Tibet was heavily indebted at the time of the IPO ahdhth
financial filings certified byACSB materially misrepresented Tibet's financial position. Tibet's
stock price at the IPO was inflated as a result, then bottomed out as Tieefisdancial position
became public. Although ACSB may ultimately be able to raise a defense chicssbn, this
Court does not find the defense apparent on the face of the compé&erdlso In re Adams Golf,
Inc. Sec. Litig.381 F.3d 267, 277 (3d Cir. 2004) (“While a defendant may be able to prove this
‘negative causation’ theory, an affirmative defemsay not be used to dismiss a plaintiff's
complaint under Rule 12(b)(6).").



Tibet had $27 million in assets (including $8.3 million in cash) and that Tibet owed $3.65
million on longterm loans as of September 30, 2010, when in fact Tibet had defaulted on a
$4.54 million undisclosed loan and was on the verge of bankrugtay. Compl. §{ 4851.)
Plaintiffs further allege that the defaulted loan was the subject of a legatallsefore a Chinese
court during 2010 and that the court entered judgment against a Tibet subsidiary on &eptemb
10, 2010. Am. Compl. 11 52-56.)

To be liable for a material misrepresentation or omission in a registration stgteme
defendant must fit into one of five statutorily enumerated categ@m=15 U.S.C. &7k(a).
Plaintiffs allege that liability attaches to AC3Bder the fourth category, which covéevery
accountant, engineer, or appraiser, or any person whose profession givesyaothostatement
made by him, who has with his consent been named as having prepared or certified ahy part
the registratiorstatement, or as having prepared or certified any report or valuation whick is use
in connection with the registration statement, with respect to the statement iregisttation
statement, report, or valuation, which purports to have been preparedifed by him” 15
U.S.C. §77k(a)(4).

ACSB argues that it cannot lheeld liable under Section 11 for the misrepresentations
alleged above in the registration statement because an auditor may only bebleefdrligés own
audit repor—in other wordsthat Plaintiffs must allege that ACSB’s audit report itself contained
material misrepresentations. Section 11, however, expressly imposes tyliaboi
misrepresentations in the financial statement on auditors who “preparefériofy]” the
registrationstatement, and Plaintiffs have alleged that ACSB certified the financial statements
(Am. Compl. 9 38-39, 94.) Moreover, the two primary cases ACSB cites in support of this

argumentDeephaven Private Placement Trading, Ltd. v. Grant Thornton & 45@ F.3d 1168



(20th Cir. 2006), andn re IKON Office Solutions, Inc277 F.3d 658 (3d Cir. 2002), both
addressed auditor liability under otrsactions of securities |&wSections 18(a) and 10(b) of
the Securities Exchange Act of 1934, respectiveigither of which imposes liability on
auditors for certifying financial statements as Section 11 does. Even wer@uhet@ accept
ACSB’s argument, Plaintiffs have also alleged that ACSB’s audit repddadsthat it was
“conducted .. in accordance witthe standards of the Public Company Accounting Oversight
Board' and that this statement was materially and objectively false: the comal@gés that
ACSB failed toexercise such appropriate professional care and judgnrientexample, that
ACSB did notverify basic information within the financial statement against Tibet's bank
statements, lenders, regulatory filings, or public recofs. Compl. 11 94103, 105, 107.pee
also In re IKON Office Solutions, In@77 F.3dat 673(an auditors certification represents that

it “exercised appropriate, not flawless, levels ppbfessional care and judgmen(itations
omitted)). In short, Plaintiffs have alleged material and objectivenisrepresentations in

sufficient detailto withstand a mobin to dismiss.

® In fact, theDeephavercourt expressly noted that Section 11, unlike Section 18(a), imposes
liability on accountants for certifying financial statements containing material
misrepesentationsSee Deephaven Private Placement Tradigl F.3d at 1174 n.6.

" The Court is not persuaded by ACSB’s argument that Plaintiffs must allbgetsee falsity
ACSB contends that subjective falsity requirement derives from holding¥/inginia
Bankshares, Inc. v. Sandber§01 U.S. 1083 (1991), ankh re Donald J. Trump Casino
Securities Litigation 7 F.3d 357 (3d Cir. 1993)Plaintiffs’ allegations however, concern
misrepresentations of fact regarding Tibet's assets and debts andsA@BBuct relative to
professional standards performingits audit. Plaintiffs’ allegations do not concern “opinions,
predictions [or] other forwartboking statements,” as at issueMirginia Bankshares, Inand

In re Donald J. Trump Casindn re Trump Casinp7 F.3d at 36869. Such statements of “soft
information” are not actionable misrepresentations unless the speaker does no¢lgeand
reasonably believeSee id.An opinion is not false unless it is not meant. But there is no
analogous reasoto read a subjective falsity requirement into misrepresentations of objective
fact, as alleged here.



c. Defendants Zou and Downs’ Motions to Dismiss
DefendantsZou and Downs both move to dismiss the claims against them on the
argument that they are not proper Sections 11 or 15 deferfdastsoted above, Section 11(a)
specifically enumerates five categories of potential defendants liable for misrepreseniat
registration statements:

(1) every person who signed the registration statement;

(2) every person who was a director of (or person performing similar functions) or
partnern the issuer at the time of the filing of the part of the registration
statement with respect to which his liability is asserted;

(3) every person who, with his consent, is named in the registration statement as
being or about to become a director, person performing similar functions, or
partner;

(4) every accountant, engineer, or appraiser, or any person whose profession gives
authority to a statement made by him, who has with his consent been named as
having prepared or certified any part of the registration statement, oriag hav
prepared or certified any report or valuation which is used in connection with the
registration statement, with respect to the statement in such registration statement,
report, or valuation, which purports to have been preparedrtified by him;

(5) every underwriter with respect to such security.

15 U.S.C. 8§ 77k(a).

Plaintiffs assert that they have alleged facts sufficient to state a claim agamss &o
an underwriter under the fifth categorihie Securities Act defines an “underwriter” as “any
person who has purchased fr@an issuer with a view to, or offers or sells for an issuer in
connection with, the distribution of any security, or participates or has a direodicect
participation in any such undertaking, or participates or has a participation in the afire
indirect underwriting of any such undertaking.” 15 U.S.C/7¢a)(11). Downs argues that,

because the complaint alleges only that A&S functioned as underfaritédre Tibet IPO and

8 Because the underlying facts and legal standardssiangar, the Court addresses both
defendants’ motions concurrently, noting differences wheleyant.
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does not allege the same for Downs, that he cannot be held liable as an undendeité&ection
11. Downss argument relies on too simplistic a reading of the complaint. Plaintiffs allege that
Downs was a “Managing Director” of A&S and “one of the lead investment bankess wh
orchestrated Tibet’'s IPO.Afn. Compl. § 35.) A&S, Plaintiffallege, were underwriters in the
Tibet IPO. (d. 11 4446, 73.)Additionally, Downs was listed in the registration statement and
prospectus as an “observer” to the board of directors who may “significantly irgluéec
outcome of matters submitted to tBeard.” (d. T 35.f Downs’ reliance orn re Lehman Bros.
MortgageBacked Securities Litigatiois also misplacedAs Plaintiffs note, that court adessed
whether ratings agencies, who participated in the structuring of mortgagepdmds, were
properly alleged as liable underwriters. The Second Circuit affirmed the distridiscéinding
that plaintiffs “failed to allege that defendants ‘participated in the relevadgnaking: that of
purchasing securities from the issuer with a view towardsilaisibn, or selling or offering
securities for the issuer in connection with a distribution.” 650 F.3d 1643382d Cir. 2011).
Plaintiffs’ allegations here, by contrast, suggest that Downs, in a positmmwblat A&S and
a position of “significant[]” influence, if not control, at Tibet, was a primaryomladnh
orchestrating A&S’ alleged underwriting tfe Tibet IPO. In short, Plaintiffs have alleged that
Downs participated in the underwritinfjthese allegations cannot be borne out by the ecilen
theywill assuredly be dismissed at a later stage.

Plaintiffs assert that they have alleged facts sufficient to state a claim againas A
“person performing similar functions” as a director under the second catddgmycomplaint

alleges thatZou, like Downs,was listed in the registration statement and prospectus as an

% In briefing, Plaintiffs also assert that Downs was the signatory to \Esamal Placement
Agreements and wrote to the SEC to request acceleration of effectivenese ®fbét

Regstration Statement. (PIs.’s Opp. Br. at 14.) These facts were not alleged amiplaiot and

are not properly before the Court on a motion to dismiss; their relevance and prelpitgzerly

addressed following discovery.
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“observer” to the board of directors who may “significantly influence the outcome térsa
submitted to the Board.(Am. Compl. § 36.)Zou was also alleged to be the sole director of
Tibet’s wholly owned Hong Kongubsidiary China Tibetan(ld.) The Court is not persuadéeg
Plaintiffs’ argumentthat a director ofa subsidiary corporatioms analogously functioning as a
director of the parent as In re Unicapital Corp. Securities Litigatiowhere the court founthat

an individual named in registration statement as a-tmbe director of a division of a company
was a properSection 11 defendarlf. 149 F. Supp. 2d 1353, 13667 (S.D. Fla. 2001)A
subsidiary is degally distinct entityand not liable for the actions of its parent corporatgse In

re Ins. Brokerage Antitrust Litig.618 F.3d 300, 341 n.44 (3d Cir. 201®jowever, here,
Plaintiffs have alleged thdhe subsidiary has played a key role in harboring proceeds from the
IPO by detailing the typical process by which monies from an international 1B@ansferred
into China and citing statements from Tibet's SEC filings that plausibly imply thaaQlbetan
(under the sole control of Zou) possess$es groceeds from the IPQArq. Compl. | 7282.)
These allegations, coupled with the naming of Zou in the registration statemenbspecprs
as an individual with “significant[] influence” over the Board, including the atieg that Zou
was paid as any other board memk@&m. Compl. | 36), plausibly allege that Zsuole at
Tibet was more akin to director than passive observer. Given these allegations, ditahbe
have voting power is not enough to dismiss the claims againstahithis early stage of

litigation.*

101n addition, theUnicapital Corp.court addressed liability not under category two, as here, but
category three-every person who, with his consent, is named in the registration statement as
being or about to become a director, person performing similar functions, or pamtmer.
Unicapital Corp, 149 F. Supp. 2d at 1366-67.

1 The Court also declines to dismiss Plaintiffs’ Section 15 claims against CoowinZou at this
time. “Section 15 of the Securities Act provides for joint and several liabilithempart of one
who controls a violator of Section 11.. [T]he plaintiff must prove that one person controlled
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V. CONCLUSION & ORDER

For the reasons stated above,

IT IS on this 26h day ofFebruary 2015,

ORDERED thatSAG’s motion to dismiss (Dkt. No. 102)¥ENIED; and it is further
ORDERED that ACSB’s motion to dismig®kt. No. 101)is DENIED; and itis further
ORDERED thatZou’'s motion to dismissikt. No. 99 is DENIED; and it is further

ORDERED that Downs’ motion to dismiss (Dkt. No. 1G4 DENIED.

IT 1S SO ORDERED.

/s/ Hon. Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.

another person or entity and that the controlled person or entity committedaaypviolation of

the securities law.In re Suprema Speci#ads, Inc. Sec. Litig438 F.3d 256, 284 (3d Cir. 2006).
The plaintiffs allegations must be that the defendant “culpably participated” in the primary
wrong, not merely that the defendant was in a position of coRoahez Bros. Inc. v. Rhoades
527 F.2d 880, 88386 (3d Cir. 1975). For the reasons above, this Court finds that the complaint
sufficiently alleges facts to plausibly state Section 15 claims agBio&ns and Zou given
each’s authority within A&S and Tibet, respectively.
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