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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Civil Action No. 2:14¢ev-3684-SDW-SCM
BRIDGEWATER WHOLESALERS, INC.

OPINION

-
)
)
)
)
)
)
)
- )
Plaintiff, )
)
)
)

May 29 2015

PENNSYLVANIA LUMBERMENS

MUTUAL INSURANCE COMPANY,

Defendant )

WIGENTON, District Judge.

Before this Court is defendant Pennsylvania Lumbermens Mutual Insurance @smpan
(“Defendant”) Motion to Dismiss the Complairfor failure to state a claim pursuant to Federal
Rule of Civil Procedure(*Rule”) 12(b)(6) and Motion to Strike pursuant tdRule 12(f).
Additionally, Plaintiff Bridgewater Wholesalers, Inc. (“Plaintiff’) requests leavaléod Rule 11

motion for sanctions.
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Jurisdiction is proper pursuant to 28 U.S.C. 8 1332. Venue is proper pursuant to 28
U.S.C. 81391. This opinion is issued without oral argument pursuant to Federal Rule of Civil
Procedure 78.

For the reasonstated belowDefendant’s Mtion to Dismissis GRANTED in part and
DENIED in part. Defendant’s Motion to Strike DENIED. Plaintiff's request to filea Rule 11
motion for sanctions DENIED.

|. BACKGROUND

Plaintiff is a commerciasupplier of specialty millwork (e.g. wooden dooas)d hadts
principal place of business in New Jersey, and two Pennsylvania locations. (Am. C&mpl.
Defendant is a commercial entitigat sold the instance policyat issueto Plaintiff. (Seeid.)
Following the storm on October 29, 2012 (“Sandy”), Plaintiff made a claim under thg fovlic
property damage, which settled for $13,737. Although the policy includes flood insurance, this
matter does not involve any flood issues. Instead, the claim addresses Defefailang to
make full payment on Plaintiff's loss of income as a result of actual physicalgdatoa
Plaintiffs New Jerseyroperty. See d at 1 8-9.) Plaintiff also submitted a claim for loss of
business income, under which Defendant paid a limited amount and denied further liability
despite Plaintiff’'s requests to obtain additional payment. (Am. Compl. {1 18-19.)

After the partiesunsuccessfullyattemptedmediationon November 12, 2013, Plaintiff
filed suit on May 12, 2014 in New Jersey Superior Court, Somerset Coudtyat § 22;Dkt.

No. 1.) Defendant removed the matter to this Court on June 9, 2Qi}%. Qn June 12, 2014,
Defendant filed a motion to dismiss Plaintiffs ComplainfDkt. No. 5.) On June 23, 2014,
Plaintiff filed a crosamotion to amend. (Dkt. No. 7.) On October 15, 2(N4gistrateJudge

Arleo (now District Judge)entered an order denying Defendant’'s motion to dismiss without



prejudice as moot, and denying Plaintiff's mottonamend as moot becauB&intiff properly
sought to amend within 21 days of Defend&ling its motion to dismiss (Dkt. No. 13.)
Plaintiffs Amended Complaint alleges breach of contract (Count I), vaolatofthe implied
duty of good faith (Count Il), and violation of Statutory Law 42 Pa.C.S. § 8371.

On October 28, 2014, Defendant filed the instant Motion to Dismiss Counts Il and IlI of
Plaintiffs Amended Complaint. (Dkt. No. 14.) Plaintiff filed opposition on Novenib&r
2014. (Dkt. No. 15.)

[I. LEGAL STANDARD
a. Rule12(b)(6) Motion to Dismiss

The adequacy of pleadings is governed by Fed. R. Civ. P. 8(a)(2), which requiras tha
complaint allege “a short and plain statement of the claim showing that therpkeadétled to
relief.” Fed R. Civ. P. 8(a)(2). This Rule “requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do. Factualt@lfegmust be
enough to raise a right to relief aleathe speculative level[.]’Bell Atlantic Corp. v. Twombjy
550 U.S. 544, 555 (2007) (internal citations omittes@le also Phillips v. County of Allegheny
515 F.3d 224, 231 (3d Cir. 2008) (stating that Rule 8 “requires a ‘showing,’ rather than a blanket
assertion, of an entitlement toied?).

In considering a Motion to Dismiss under Fed. R. Civ. P. 12(b)(6), the Court must
“accept all factual allegations as true, construe the complaint in the light mastblavto the
plaintiff, and determine whether, under any reasonable reading of the complaint,ittié pla
may be entitled to reliéf. Phillips, 515 F.3d at 231ekternal citation omitted However, “the
tenet that a court must accept as true all of the allegations contained in &icbnsp

ingpplicable to legal conclusions. Threadbare recitals of the elements of aafaasgon,



supported by mere conclusory statements, do not suffiéeshcroft v. Igbal 556 U.S. 662,
678 (2009). Determining whether the allegations in a complaint are 4otde’ is “a context
specific task that requires the reviewing court to draw on its judicial expergamt common
sense.” Igbal, 556 U.S. at 679 If the “wellpleaded facts do not permit the court to infer more
than the mere possibility of misconductfie complaint should be dismissed for failing to
“show([] that the pleader is entitled to relieds required by Rule 8(a)(2)d.
b. Motion to Strike

Federal Rule of Civil Procedure 12(f) allows for a court to strike amglundant,
immaterial, impertinentor scandalous matter.” F.R.C.P. 12(f). Generally, motions to strike are
highly disfavored.F.T.C. v. Hope Now Maodifications, LL.€011 WL 883202 at *1 (D.N.Mar.
10, 201} (citing Garlanger v. Verbeke223 F.Supp.2d. 596, 609 (D.N.J2002). Motionsto
strike are “ ‘not favored and usually will be denied unless the allegations have nblgossi
relation to the controversy and may cause prejudice to one of the parfieskd Corp. v. Rose
Art Industries, Inc. 836 F.Supp. 200, 217 (D.N.1993) (quting River Road Devel. Corp. v.
Carlson Corp, No. 83-7037, 1990 WL 69085 at *2 (E.DRa.23 May 23, 1990) (“A court
possesses considerable discretion in disposing of a motion to strike under Rule 5&@)&)so
J & A Realty v. City of Asbury Park63 F.Supp. 85, 87 (D.N.J1991) “[S]triking a pleading
should be sparingly used by courts. It is a drastic remedy to be resorted to amiseguneed for
the purposes of justice.ld. (quotingUnited States v. Consolidation Coal .Cdlo. 89-2124,
1991 WL 333694 at *1 (W.D. Pa. July 5, 19p1If there is any doubt as to whether a matter in a
pleading should be stricken, the doubt should be resolved in favor of the ple&tantgy v.
Volpe 305 F.Supp. 977 (D.CWis. 1969) (citingWalmac Co. v. Isaz, 15 F.R.D. 344 (D.R.I

1954)).



[11.DISCUSSION
a. Motion to Dismiss Count |1

In Count Il of the Amended Complaint, Plaintiff alleges Defendant violttedmplied
duty of good faithby:

[M] aliciously cho[osing] to avoid paying on a business interruptiomclai

caused by Sandy. Despite actual physical damage at BWI's premises,

PLM refused full payment on the business interruption clainstead of

relying on its seHimposed cap of $15,000 under a business interruption

endorsement covering off premises property damage . . . The claims

handling conduct . . . has been egregious, deliberate, malicious and

motivated solely by improper purposes intended to benefit management at

theexpense of BWI.
(Am. Compl. 11 44-47.)

In New Jersey, the insured party allegjibad faith must show “jijthe case of denial of
benefits . . that no debatable reasons existed for denial of the benkfitee case of processing
delay, bad faith is established by showing that no valid reasons existed to detssipigpthe
claim and the insurance company knew or recklessly disregarded the fact that noasalits re
supported the deldy.Pickettv. Lloyd’'s 131 N.J. 457, 481 (1993).

This Court finds thaCount Il is adequatelpled and cannot be dismissed at #asly
stage Additional discovery is necessary to determine whether Defendant had aaldadmasis
for not adjusting the insurance clairfroCentury Ins. Co. v. Harbor House Club Condss'n,
Inc., 652 F. Supp. 2d 552, 557-58. Therefore, Count Il will remain.

b. Motion to Dismiss Count |11
In Count IIl of the Amended Complaint, Plaintdbntendghat Defendants violated the

Pennglvania bad faith statute, 42 Pa.C.S. 8§ 8371. In its motion, Defendant arguéeuhatll

should be dismissed because the Penasydstatute is inapplicable (Def.’s Br. 3.) It is



Defendant’s positiothat New Jersey law-not Pennsylvania law-governs théad faith claim.
To determine which law applies, this Court will conduct a choice of law analysis.
i. New Jersey Choiceof Law Principles Apply

District courts sitting in diversity apply the choice ofvl@rinciples of the forum state
Klaxon Co. v. Stentor Electric Mfg. C813 U.S. 487, 4967 (1941) Feldman v. Mercedes
Benz USA, LLCNo. 2:11¢v—00984,2012 WL 6596830, *5 (D.N.J. Dec. 18, 2012)s such,
this Court will apply New Jersey choice of law principiesonducting its analysisf whether
the Pennsylvania bad faith statute at issue is available to Plaintiff

New Jerseyemploysthe “most significant relationshigéstset forth inthe Restatement
of Conflict of Laws. P.V. v. Camp Jayced97 N.J. 132, 1423 (2008). This teshandates
two-step analysis.ld. at 143. First, the court mudetermine whether aactual conflict of law
exists. Id. If no conflict exsts, the law of the forum state appliekl. Second,f a conflict
exists, the ourt determing which state has the “most significant relationship” to the claym
“weigh[ing] the factors set forth in the Restatement section correspormdihg plaintif's cause
of action.” Snyder v. Farnam Companies, In¢92 F.Supp.2d 712, 717 (D.N.J2011)(internal
citations omitted)

1. First Step: Actual Conflict of Law

To determine whether an actual conflict of law exists, the court must exahene
substancefahe potentially applicdb laws to determine whether “there is a distinctiogtween
them. Lebegern v. Formgm71 F.3d 424, 430 (3d Ci2006) (quotingGrossman v. Club Med
Sales, InG.273 N.J.Super. 42, 49App. Div. 1994)). Here, the Pennsylvanizad faith statute,

42 Pa.C.S. 8§ 8371, must be compared to the New Jersey law adpbaskfaith violations.



Pennsylvanidaw allows for“a statutory bad faith tort claim under 42 Pa.C.S. § 8371
pursuant to which the insured may recover only the dasnsgeforth in the statute, including
punitives, attorney fees, court costs, and interéSRS Auto Parts, Inc. v. National Grange Mut.
Ins. Ca, 645 F. Supp. 2d 354, 364 (E.D. Pa. 2009). The statute provides that bad faith on the
part of theinsurer“is any frivolous or unfounded refusal to pay proceeds of a policy; it is not
necessary that such refusal be fraudulé&ior purposes of an action against an insurer for failure
to pay a claim, such conduct imports a dishonest purpose and means a breach of a known duty
(i.e., good faith and fair dealing), through some motive of-isdfest or ill will; mere
negligence or bad judgment is not bad faitfgrletsky v. Prudential Property and Cas. Ins.,Co.
437 PaSuper. 108, 125 (Pa. Super. 199H).contiast,the New Jersey standard requitlestthe
insured party alleging bad faighow {i] n the case of denial of benefits . that no debatable
reasons existed for denial of the benefltsthe case of processing delay, bad faith is established
by showing that no valid reasons existed to delay processing the claim and tlamdasur
company knew or recklessly disregarded the fact that no valid reasons suppodethyhén
either case (denial or delay), liability may be imposed for consequettiareic losses that are
fairly within the contemplation of the insurance comparitkett 131 N.J. at 474, 481.

As the Pennsylvania and New Jersbgd faith” standards set forth above demonstrate,
there isa clear distinction betwedhese potentiallgpdicable laws. Becausd’ennsylvania and
New Jersey employ different approaches in both defining and remedylrfgittaconduct, this
Court finds thatinactual conflict of law exists.

2. Second Step: Resolving the Conflict of Law
Once a conflict is @ablishedthe ourt determinswhich state has the “most sigieiint

relationship” to the claimby “weigh[ing] the factors set forth in the Restatement section



corresponding to the plaintiff's cause of actiorShyder v. Farnam792 F.Supp. 2dat 717
(D.N.J.2011). Here, Restatement §“&ection 6”) which applies to tort choice of law issues
corresponds$o Plaintiff's cause of actiobecause the Pennsylvania bad faith statute is considered
“a statutorilycreated tort action.”SeeFu v. Fy 160 N.J.108 122 (1999);Ash v. Continental
Ins. Co.,593 Pa. 523, 536 (2007). Section 6 principles require the following considerafbns: “
the interests of interstate comity; (2) the interests of the paf@e#he interests underlyinipe
field of tort law; (4) the interests of judicial administration; and (5) the competieests of the
states.” Fu v. Fy 160 N.J. at 122.

The interes of interstate comity sed& “further harmonious relations between the states
and to facilitate commercial intercse between them.P.V. v. Camp Jayced97 N.J. at 152;
Restatemen$ 6, comment d.It considers‘'whether application of a competing state's law would
frustrate the policies of other interested statéau v. Fy 160 N.J. at 1223. Whenconsidering
these interestscourts continuously defer to the laws of the state of the injixy. v. Camp
Jaycee 197 N.J. at 153.

This Court finds the interests of interstate comity favor the applicationeof Mersey
law. Beyond the fact that New Jersey is vehBlaintiff claims thephysical property damage
took place, application of the Pennsylvania bad faith statute would run afoul of the sigtaie’
to protectits residents See General Star Nat'l Ins. Co. v. Liberty Mutual Ins.,©@60 F.2d 377,
379 (3dCir. 1992). Courts have held thathe “policy behind []§8 8371 .. . is that the
Pennsylvania legislaturavas concerned about protecting its own residents/insured from
overreaching insurance companie&eélebre v. WindseiMount Joy Mut. Ins. CpNo. 93-5212,

1994 WL 13840, *2 (E.DPa. Janl4, 1994) (citingThomson v. Prudential Prop. & Cas. Ins.



Co., No. 914073, 1992 WL 38132, *4 (E.Pa. Feb20, 1992))* Moreover, Plaintiff already
has a recowse for bad faith recovery in New Jersey untebreach of the covenant of good faith
and fair dealing in Count Il. Given these consideratitims comity factor militates in favor of
applyingNew Jersey law.

The interests athe parties “require courts to focus the parties’]justified expectations
and their needs for predictability of resultfu v. Fy 160 N.J. at 123. The protectibaf the
parties' justified expectations, a factor of extreme importance in the fietthtracts, ordinarily
plays little or no part in a choiegf-law question inthe field of torts Id. Here, because
Plaintiff's allegation of bad faittunder the Pennsylvania statute is considéeedtatutory bad
faith tort claim” this factorneed not be addressed

The interests underlying the field of tort |&wequire coud to consider the degree to
which deterrence and compensation, the fundamental goals of tort law, woulthbesfiiby the
application of a state's local lawwhen the tort rule primarily serves a deterrent purpose, the
state where the harmful conducbkoplace will likely have the dominant interest with respect to
that rule. When the tort rule is designed primarily to compensate a victinsfor her injuries,
the state where the injury occurred, which is often where the plaintiff residgshawa tke
greate interest in the matter.Fu v. Fy 160 N.J. at 123 (internal citations omitted).

This Court finds that the interestsderlyingthe field of tort law weigh in favor of
applyingNew Jersey law. Here, Sandy caudedct physicadamage to Platiff's New Jersey
facility, and Plaintiff's insurance claim regarding the physical damage was processezivin N

Jersey.

! Furthermore, this Court is not persuaded by Plaintiff's argunhenthe New Jersey Assembly
and Senate’s introduction of bad faith statutes support its comity argument bscatse
legislation has not beemacted Even if enacted, theest of the considerations weighfavor of
applying New Jersey law.



The interests of judicial administration require courts to congither relative ease in
determination and application of the choaddaw regarding a specific issue, a factor that in turn
furthers the values of uniformity and predictability of restlhose considerations, however, are
of lesser importance and must yield to a strong state interest implicated bynthi@img
factors” Fu v. Fy 160 N.J. at 124internal citations omitted). Moreover, whemhtacts and
principles of the Second Restatement lead inexorably to the conclusion thatagrastate's
relationship to the parties and issues is predominant, judicial administratiorderatisns
necessarily yield. P.V. v. Camp Jayce&97 N.J. at 154-55.

This Court finds that New Jersey is the state with the predominant relationshig to th
parties. Not onlys New Jersey thelaceof the injury,butit is also the sta where Plaintiff is
incorporated, has its corporate headquarters, and where Defendant is ancensiaaier.
Hence the factors weigh in favor ddew Jersey law.

The competing interests of the statéke most significant factor in the tort fieleequires
courts to consider whether application of a competing state's lawvill advance the policies
that tre law was intended to promote . . . the qualitative, not the quantitative, nature tefsa sta
contacts ultimately determines whether it® Ehould apply.”Fu v. Fuy 160 N.J. at 125 (internal
citations and quotations omitted.he most significantontacts totis analysisare “the place
where the injury occurred; the place where the conduct causing the injury d¢tiierdomicile,
resicence, nationality, place of incorporation and place of business of the parties; ana¢he pla
where the relationship, if any, between the parties is centeldd.Lebegern v. Formgm71
F.3d 424, 431 (3d Cir. 2006).

Although Plaintiff has locationsin Pennsylvania, and Defendant is a Pennsylvania

citizen, this Court finds that the parties’ New Jersey contactsigngficant New Jersey is

10



where the physical injury occurred, where any financial loss would beusttlibbecausé is
wherePlaintiff’s headquartelis located, where the insurance policy was executed and where the
resulting disputetrave ensued Therefore, because New Jersey is the state where the injury
occurred and where the parties’ relationship is centered, New Jersegritrols.

In balancing the relevambnsiderationsthis Court finds that New Jersey law applies to
Plaintiff's bad faith claims. As such, Count Il is dismissed with prejudice.

c. Motion to Strike

Defendant seeks to strike paragraphs 29 through 31, or paragratitie .t 34, of the
Amended Complainbecause of an allegedly speculatmess release regarding Defendant’s
financial standing. However, “[tlhe Twomblyplausibility standard, which applies to all civil
actions,does not prevent a plaintiff fronpleadingfacts allegedupon information and belief’
where the facts are peculiarly within the possession and control of the defendargta
Records, LLC v. Doe,3%04 F.3d 110, 120 (2d Cir. 2010) (internal @tions and citations
omitted). BecausePlaintiff's “speculatiot is not a viable ground for striking a pleading
pursuant to Rule 12(f), the Motion to Strike is dismissed.
CONCLUSION

For the reasons set forth above, Defendantidvh to Dismissis GRANTED in part
andDENIED in part. Specifically the Motion to Dismiss is granted as to Count Il and Count
lll is thereforeDI SMISSED with prejudice. The Motion to Dismiss is denied as to Coyradl|

that claim is sufficientlypled Defendant’'s Motion to Strike I®ENIED. Furthermore,
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Plaintiff's request to file a Rule 11 motion for sanctiondBNIED.?> An appropriate order

follows.

s/ Susan D. Wigenton, U.S.D.J.
Orig: Clerk
cc: Parties

Magistrate Judg8teven C. Mannion

2 This Caurt finds no basis to grant Plaintiff leave to file a Rule 11 motion for sanctions. Rule 11
sanctions should be issued “only in the ‘exceptional circumstance’, where a clengtion is
patently unmeritorious or frivolous.’Doering v. Union Cnty. Bd. d@hosen Freeholders857

F.2d 191, 194 (3d Cid988) (quotingGaiardo v. Ethyl Corp 835 F.2d 479, 483 (3d Cir.1987)).
The mposition of Rule 11 sanctions is discretiond@yider v. Keystone Health Plan Cent., Inc

580 F.3d 119, 146 n. 28 (3d CR009. This Court will denythe request for leavt® file a
motion for sanctions becaudbe parties and their attorneys have not exhibited bad faith or
unreasonable conduct.
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