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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HURGENES PIGNARD,
Petitioner, E Civil No. 14-4008 (ES)
v. E OPINION
FEDERAL BUREAU OF PRISONS,

Respondent.

SALAS, DISTRICT JUDGE

This matter is beforehe Court on the application éfurgenes Pignar Petitionet') for
habeas corpus relief under P8S.C 8§ 2254. For the reasons set forth belothhe Retition must
be dismissed for lack of jurisdiction becatsditionerdoes not meet therf custody” requirement
under 28 U.S.C. § 2254(a).
I. BACKGROUND

In 1996, Petitioner pled guilty to shoplifting in the Northvale Municipal Court in Northvale,
New Jersey. (D.E. No. 1, P4tl). Petitioner states that he did not receive a sentence for his
guilty plea. (d.at{ 2(b)). Petitioner did not file an appeal orottise clallenge the conviction
until February 2014, when he filed several motions for relief with the municipal c@uttat 1
8-11). On October 11, 2007, Petitioner was found guilty of conspiracy to commit bank robbery
and armed bank robbergs well as atrapted bank robbery in violation of 18 U.S.C88 371
and 2113(a). United Sates v. Pignard, 303 F App’x 923(2d Cir.2008). The trial court in the
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of 175 months of imprisonmentld. Petitioner alleges thdtis prior New Jersey shoplifting
conviction was used to enhance his 2007 federal bank robbery conviction; for that reasani, o
30, 2014, Petitioner filed Retition under 28 U.S.C. § 2254 for Writ of Habeas Corpus in the
United States District Court for tifeouthern Districof New York challenging his 189 New
Jersey shoplifting conviction.(Pet. 12). On May 14, 2014, the Southern District of New York
transferred the Petition to this Court. (D.E. ®p.
. DISCUSSION
A. Legal Standard

“Federal courts are authorized to dismiss summarily any habeas pet#ioapfiears
legally insufficient on its face.” McFarland v. Scott, 512 U.S. 849, 856 (1994ersv. Ryan, 773
F.2d 37, 45 (3d Cir. 1985Warrison v. Schultz, 285 F. Apfx 887, 889 (3d Cir. 2008).Habeas
Rule 4 requires a district court to examine a habeas petitiontp orderingan answer and[i|f
it plainly appears from the petition and any attached exhibits that the petitioredrastitled to
relief in the district court, the judge must dismiss the petition and direct the clerkiffothe
petitioner.” Rules Governing Section 2254 Caseshe United States District CouytRule 4.
Dismissal without the filing of an answer or th&at® court record is warranted it appears on
the face of the petition that petitioner is not entitled to relidid See also 28 U.S.C. § 2243;
McFarland, 512 U.S. at 858;nited States v. Thomas, 221 F.3d 430, 437 (3d Cir. 2000) (habeas
petition may be dismissed wheradne of the grounds alleged in the petition wouldtlerfthe

petitioner] to relief).



B. Analysis

To invoke habeas corpus review by a federal court, the petitioner must satisfy two
jurisdictional requirements: the status requirement that the petition be “in behatfeo$an in
custody pursuant to the judgment of a State court,” and the substance redutinebtee petition
challenge the legality of that custody on the ground that it is “in violation o émetitution or
laws or treaties of the United States28 U.S.C. § 2254 (akee also Maleng v. Cook, 490 U.S.
488, 490 (1989)

Generally, theUnited States Supreme Court has “interpreted the statutory language as
requiring that the habeas petitioner be ‘in custody’ under the conviction or sentencattacie
at the time his petition is filed.”Maleng, 490 U.S. at 49@1. Although te “in custody”
language does not require that a prisoner be physically confined in order togdiaikesentence
in habeas corpusthe Supreme Court “ha[s] never held. that a habeas petitioner may be ‘in
custody’ under a conviction when the sentence imposed for that conviction has fulbgetghe
time his petition is filed.” Maleng, 490 U.S. at 491seealso Drakesv. INS, 330 F.3d 600 (3d Cir.
2003) “[O]nce the sentence imposed for a conviction has completely expired, the collateral
consequences tiat conviction are not themselves sufficient to render an individual ‘in custody’
for the purposes of a habeas attack upon Kéaleng, 490 U.S. at 492.

The Suprem&ourtspecifically addressedithe issue of “in custody” for habeas petigos
in Maleng. In that casethe petitioner filed a § 2254 habeas petition in the United States District
Court for the Western District of Washington challenging a 1958 Washingtorc8taietion and

sentence for robbery, which expired by its terms in 1978, but wed to enhance #4978

! Seeeg., Jonesv. Cunningham, 371 U.S. 236 (1963) (prisoner wis on parole is “in custody”).
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Washington State sentence. 490 U.S. at 489the time the petitioner filed his § 2254 petition

in 1985, the 2§/ear sentence imposed on the challenged 1958 conviction had been fully served.
Id. The petitioner alleged that the 1958 state conviction was invalid because he had not been
given a competency hearing and that it had been used illegally to enhance histE93&dence

Id.

The Supreme Court held that the petitioner was not “in custody” on the fully e85
senence at the time he filed the § 2254 petition challenging it, even though it was eséihce
the 1978 state sentence:

The question presented by this case is whether a habeas petitioner remains “in

custody” under a conviction after the sentence imposed for it has fully expired,

merely because of the possibility that the prior conviction will be used to enhance

the sentences imposed for any subsequent crimes of which he is convicted. We hold

that he does not....In this case, of course, the possibility séntence upon a

subsequent conviction being enhanced because of the prior conviction actually

materialized, but we do not think that requires any different conclusion. When the
second sentence is imposed, it is pursuant to the second conviction that the
petitioner is incarcerated and is therefore “in custody.”

Maleng, 490 U.S. at 492-93.

Here, Petitioner, a prisoner who is currently in federal custody, estpdsllenges a state
conviction which expired 18 years before Petitioner signed his 8§ 2254 Petition on April 27, 2014
Like the petitioner irMaleng, Petitioner directly challenges a fullygred conviction under 8
2254which was used to enhance a subsequent sentdsicder the holding daleng, thisCourt
lacks jurisdiction over the Petition under 8§ 2254 because Petitioner was not “in cysioslyént
to the state conviction he challenges at the time he filed this Petition.

In the brief accompanying the PetitidPetitioner neverthelesgppears torguethat he is

“in custody” within the meaning of 28 U.S.C. § 2254 under the holdihgadawanna Cnty. Dist.



Attorneyv. Coss, 532 U.S. 394 (2001) In Lackawanna Cnty. Dist. Attorney v. Coss, the petitioner
filed a § 2254 petition in the United States District Court for the Middle District aidy@rania
attackingthe 1990 Pennsylvania sentence he was currently sewtmgh “was enhanced on the
basis of an allegedly unconstitutional prior conviction foralhthe sentence ha[d] fully expired.”
532 U.S. at 401.Citing Maleng, the Coss Court noted that[the petitionerjis no longer serving
the sentences imposed pursuant to his 1986 convictions, and therefore cannot edela f
habeas petition directealsly at those convictions.”ld. Nevertheless, the Court determined
that, because the § 2254 petition was attacking the current state sentence ($eni98i®), as
enhanced by the allegedly unconstitutional expired state convithen1986 sentencejhe
petitionersatisfied § 2254’s “in custody” requirementd. at 401-02.

The Supreme Court severely limited its holding, however, explathatg

once a state conviction is no longer open to direct or collateral attackawnts

right because the defendant failed to pursue those remedies while they were

available (or because the defendant did so unsuccessfully), the conviction may be

regarded as conclusively vl If that conviction is later used to enhance a

criminal sentence, the defendant generally may not challenge the enhanced

sentence . . on the ground that the prior conviction was unconstitutionally

obtained.
Coss, 532 U.S. at 403 (citation omitted)The Supreme Court recognized one exception to this
rule: “When an otherwise qualified . petitioner can demonstrate that his current sentence was
enhanced on the basis of a prior conviction that was obtained where there was afappiartt
counsel in violation of the Sixth Amendment, the current sentence cannot stand axdrbldbe
is appropriate.” Coss, 532 U.S. at 404.

The Supreme Court addressed this issue fumthBaniels v. United Sates, 532 U.S. 374

(2001). Inthat case, the petitiorfibed a8 2255motion to vacate, set aside, or corf@stcurrent



federal sentence because it was enhanced baskdlyoexpired state convictions whichene
themselves unconstitutionalld. at 377. Becausehe petitionemwas serving the federal sentence
he was challenging at the time he filed his 8§ 2255 motion, there was no qulestibe was “in
custody” on the conviction being attacked, and the Supreme Court did not discuss thiAissue
in Coss, the Supreme Court held that a prisoner may not challenge a current fedesate under

8 2255 on the ground that it was enhanced bylly expired unconstitutional state conviction,
except where the expired conviction was obtained in violation of the right to counsel.

In the instantase, the holding by the Supreme Couiaieng—not Coss or Daniels—is
applicablebecause Petitionas directly challenging his 1996tate conviction under § 2254,
instead of attacking his current federal sentence in a motion brought under 82@a88&rMaleng,
this Court lacks jurisdiction to entertain Petitiosezhdlenge to the fully expired 199nviction.
As the Supreme Court explainedDaniels, 532 U.S. at 381,

[o]ur system affords a defendant convicted in state court numerous opportunities to

challenge the constitutionality of his conviction. He may raise constitutitaadsc

on direct appeal, in postconviction proceedings available under state law, and in a

petition for a writ of habeas corpus brought pursuant to 28 U.S.C. § 2254 (1994 ed.

and Supp. V). These vehicles for review, however, are not available indefinitely
and without limitation.

Although Petitioner is “in custody” ohis currentfederalconviction, even if theCourt
were to construe the petition as a 8§ 2255 motion, this Court wollldot have jurisdiction. A 8§
2255 motion must be brought before the court which imposed the sentence, which in this case is

the United States District Cduor the Southern District of New YorkSee 28 U.S.C. § 2255(a)



(“the court which imposed the sentenc&”)Moreover, heCourt will not recharacterize this §
2254 Petition as a § 2255 motion because such a mebatd be barred as successive, since
Petitioneralready pursued relief under § 225%¢ee 28 U.S.C. § 2255(hPignard v. U.S, Civil
No. 10-62, 2010 WL 539608%(D.N.Y.Dec.22, 2010.

To summarize, because Petitiomenot “in custody” on the 1996onviction, this Court
lacks jurisdicton to entertain this Petition challenging that conviction under 28 U.S.C. § 2254.
See Maleng, 490 U.S. at 49B2. Although Petitioner is “in custody” on his current federal
conviction,even ifthis Courtwereto re-characterize the § 2254 Petition asa@tion under § 2255
to vacde the current federal sentence, this Court would still be without jurisdibgcause
Petitionerwas sentenceith the Southern District of New York.
[11. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justice or judge issues a teifica
appealability, an appeal may not be taken from a final order in a proceeding under 28 U.S.C.
2254. 28 U.S.C. § 2253(c)()jAsee also Gonzalez v. Thaler, _ U.S. ,132 S.Ct. 641,649 (2012).
A certificate of appealability may issuerily if the applicant has made a substantial showing of
the daial of a constitutional right.” 28 U.S.C. 8§ 2253(c)(2).“A petitioner satisfies this standard

by demonstrating thgurists of reason could disagree with the district court's resolution of his

2 As notedsupra, though the Supreme Court has held that expired prior convictions which are
used to enhance later sentences are generally not subject to collateral attackeitiflyckailure

to appoint counsel in the prior conviction as a possible exception to that3eg Lackawanna

Cnty. Dist. Attorney, 532 U.S. at 402 (8 2254 casehccord Daniels, 532 U.S. at 382 (§ 2255
case). Petitionedoes allegeghat he was denied counsel in his 1996 proceeghmsever, as
stated above, such an argument is not properly before this Court because Petitionéinis not
custody” on the 1996 convictioand Petitioner was sentenced iretisouthern District of New
York on his current sentence.



constitutional claims or that jurists could conclude the issues presented are@adeqleserve
encouragement to proceed furtherMiller-El v. Cockrell, 1537 U.S. 322 (2003).*When the
district court denies a habeas petition on procedural grounds without reachingstimeny
underlying constitutional claim, a COA should issue when the prisoner showstathatjurists
of reason would find it debatable whether the jmetistates a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whisinérstrict court was
coarrect in its procedural ruling.”Sack v. McDaniel, 529 U.S. 473, 484 (2000).

Here, jurists ofreason woud not find the Court’s procedural disposition of this case
debatable. Accordingly, no certificate of appealability will issue.
V. CONCLUSION

Based upon the foregoing, theton will be dismissed for failure to satisfy the “in
custody’requirenent under 28 U.S.C. § 2254(a)No certificate of appealability will issueThe
pending motion to amen(D.E. No. 7) will be dismissed as mootAn appropria¢ Order follows
Dated

s/ Esther Sas
Esther Salas, U.S.D.J.




