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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

T.J. McDERMOTT TRANSPORTATION CO.,
INC.,
Aaintiff, OPINION

V.
Civ. No. 14-04209 (WHW) (CLW)
CUMMINS, INC., CUMMINS EMISSION
SYSTEMS, INC., and PACCAR, INC. d/b/a
PETERBILT MOTOR COMPANY,

Defendants.

Walls, Senior District Judge

This matter arises from Plaiffts purchase of five long-haul tractors which it claims were
defective. Defendants Cummins, Inc. and Cunsnimission Systems, Ing¢ogether “Cummins”)
have filed a joint motion to dismiss Plaintifffanended complaint. Cummins Mot. to Dismiss,
ECF No. 22. Defendant PACCAR, Inc. d/b/a Peteldotors Company (“Peterbilt”) has also filed
a motion to dismiss Plaintiff's amended complaitgterbilt Mot. to Disnss, ECF No. 21. Without
oral argument under Federal Rule@fil Procedure 78(b), the Cdugrants each motion in part
and denies each motion in part.

The Court denies dismissal of Plaintiff’'s cte against Cummins for violation of the New
Jersey Consumer Fraud Act aneédch of express warranty, butagts dismissal of Plaintiff's
claims against Cummins for breach of the ingbligarranty of merchantability, breach of the
implied covenant of good faith and fair dealiagd unjust enrichment. Asr Plaintiff's claims
against Peterbilt, the Court denies dismissal of Plaintiff's claim for violation of the New Jersey
Consumer Fraud Act, but grants dismissal @irRiff's claims for breach of express warranty,

breach of the implied warranty of merchantability, breach of the implied covenant of good faith
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and fair dealing, and unjust enrichment. Finalhe Court also denies dismissal of Plaintiff's
claims for consequential and incidental damages.
FACTUAL AND PROCEDUR AL BACKGROUND

This case invokes the Court’svdrsity jurisdictionunder 28 U.S.C. § 1332. Plaintiff T.J.
McDermott Transportation Company, Inc. (“McDerttripis incorporated in New Jersey and has
its principal place of business here. Am. Canip 2, ECF No. 17. Peterbilt is a Delaware
corporation with its principal place of business in Washingtbri] 4. Both Cummins entities are
Indiana corporations with principal places of business in Indldn§{ 2-3.

Plaintiff alleges that it purcisad five Peterbilt Series 38&g-haul tractors with Cummins
ISX15 engines, which Defendants “jointlgeveloped, designed, mdaatured, marketed,
assembled and soldd. 1 8-10, 16. Plaintiff paid $670,061 for the tractors over the course of a
year: buying two on December 31, 2010, one on March 29, 2011, and two on December 8, 2011.
Id. T 10.

Before making these purchases, Plaintiff contehdsit “obtained literature regarding the
Peterbilt Series 389 tractorstivthe Cummins ISX15 engined “made specific inquiry of
Rush.”Id. 11 12-13. Plaintiff does not further identifyetimature or source dhe literature it
obtained. Nor does Plaintiff idéfy “Rush,” a non-party. Withoutattribution to either the
literature or to Rush, Plaintiff asserts that, “[afigaother things, Plaintiff was led to believe that
the [tractors] would, with appropriate maintenaruerform reliably and i effectively for one
million miles and would provide increased fuel efficiency, power and lower maintenance costs.”
Id. § 14. Plaintiff adds that “&fendants’ specifications” auded certain mileage-based
maintenance intervals for the tractors’ fuel filters, coolant filters, valves, and diesel exhaust fluid

filters. Id. § 15. Plaintiff also assertsati'Defendants warranted todiitiff that the ISX15 Engines
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and Aftertreatment System would be free frorfedes in material and workmanship and that in
the event a defect manifested, Cummuas obligated to correct the defedd’ § 25.

Plaintiff contends thatontrary to these representations and warranties, its tractors suffered
from defects in their engines, aftertreatmgydgtems, and on-board diagnostic systeéthd] 26-
27, 29. Plaintiff lists manufacturing, assembly, andfesign defects relateto (a) the engines’
exhaust gas recirculation valve assembly hardwgb) the aftertreatment systems’ diesel
particulate filters, (c) thaftertreatment systems’ diesel pautate filters’ hydrocarbon dosers, (d)
various sensors; and (e) thetertreatment systems’ pi and containment componens. 1
26-27.

Plaintiff claims that it wasiot alone in experiencing theeproblems. Rather, Plaintiff
charges that Defendants’ ent?@07 through 2009 model-year linedR#terbilt Series 389 tractors
with Cummins ISX15 engines experiencedgtsficant problems” with various components,
which Defendants knew about and failed tarect for subsequent model-year links.{{ 23-24.
Plaintiff cites a September 2010pwet issued by “CK Commerai Vehicle Research” which,
according to Plaintiff, indicates that “other fle®vners whose tractors had Cummins engines and
aftertreatment systems experienciesel particulatéilters (‘DPFs’) prematug cracking . . . at a
high rate.”ld.  27.

Despite naming a number of specific defecth@amended complaint, Plaintiff maintains
that the exact nature of itiactors’ defects lies within Defendants’ exclusive knowledidyef] 42.
Plaintiff explains that PeterbiSeries 389 tractors with CumnsilSX15 enginesiclude on-board
diagnostic systems which “store trouble or faoldes and provide dataBefendants’ and/or their
authorized service providers’atjnostic computers used to detae the meaning and potential

repair associated with the fault coddsl.”] 17. Plaintiff alleges thdDefendants deliberately do
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not release explanations or deseaps of the problems that are tethd to the . . . fault codes to
their customers . . . [and] Defendants’ custonsersh as Plaintiff have no way of identifying,
diagnosing, or fixing faultghat are detectedld. § 21.

Plaintiff claims that Defendants knew aboutid&mtentionally concealed” the defects in
the tractors Plaintiff purchased. 11 22, 26, 29. In addition to asseg that Defendants received
information about the tractors’ defects from thagtostic systems, Plaintiff also contends that
Defendants’ knowledge of the defects is denratsd by Cummins’s issuance, between April
2011 and February 2014, of “atbkt seventeen (17) technicahgee bulletins (‘'TSBs’), listing
problems with the Engines and Aftertreatment eyt installed by Defendants in tractors like
Plaintiff's tractors.”ld. { 28. Plaintiff states that the SBs acknowledge problems, among others,
with the diesel particulate filters (includingracking) and problems with valves and seals
elsewhere in the Engindd.  29.

Plaintiff does not allege that each of its fivadiors contained all of the flaws listed in the
amended complaint, but states that “PléfistiTractors experiencednost of the foregoing
problems, which caused frequent break downgjre derating and shutdown, diesel particulate
filter plugging, clogging and cracking, and other dfemtment system failures that rendered the
tractors inoperable and unusable for long periods of tilde | 31. Plaintiff acknowledges that
Defendants performed multiple repairs on Plaintiffactors, but alleges that the repairs did not
fix the problems and that Plaintiff spent over $80 on repairs after theattors’ warranty periods
ended.Id. 1Y 33, 36. Plaintiff contends that, through@eéfendants’ repair efforts during the
warranty periods, Defendants knew about and oaetl to intentionally conceal the persistent

nature of the tractors’ problemsl. § 35.
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Because of the alleged defects, Plaintiff essinat its tractors “were worth significantly
less than their purchase price, Isathstantially diminished resakalue, and diminished intrinsic
value.” Id. 1 38. While Plaintiff does najuantify its allegations of ki resale value, Plaintiff
indicates that it sold all five tractors in August 2014 for prices ranging from $70,000 to $87,000.
Id. § 39. Plaintiff also claims that its damagedude expenses arising from replacement vehicle
rentals, lost profitsand lost goodwillld. 1 41.

Plaintiff seeks to recoverdm Defendants for violationsf the New Jersey Consumer
Fraud Act (the “NJCFA”), brezh of express warranty, breach of the implied warranty of
merchantability, breach of the implied covehaf good faith and fair dealing, and unjust
enrichment.ld. 1 43-95. Cummins and Peterbilt now sepely move to dismiss Plaintiff's
amended complaint for failure tcag¢ a claim under Rule 12(b)(6).

LEGAL STANDARD

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, ‘to state a claim tefehat is plaudile on its face.”Ashcroft v. Igbal556 U.S.
662, 678 (2009) (quotinBell Atlantic Corp. v. Twomb)y650 U.S. 544, 570 (2007)). A claim is
plausible on its face “when the plaintiff pleads €edtcontent that allows the court to draw the
reasonable inference that the defendsatiable for the misconduct allegedd. “A pleading that
offers labels and conclusions or a formulaic reiciteof the elements of@use of action will not
do. Nor does a complaint suffice if tenders naked assertiomevoid of further factual
enhancement.ld. (internal quotations andtarations omitted). “[W]here the well-pleaded facts
do not permit the court to infer more than theengossibility of misconduct, the complaint has

alleged—hbut it has not ‘shown’—that tp&eader is entitled to reliefld. at 679.
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As the Third Circuit Court of Appeals has exiped, the analysis “unfolds in three steps.”
Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012). “First, autline the elements a plaintiff must
plead to state a claim for relidNext, we peel away those allegations that are no more than
conclusions and thus not entitled to the asswnpif truth. Finally, wedok for well-pled factual
allegations, assume their vergciand then ‘determine whethereth plausibly give rise to an
entitlement to relief.””Id. (citing and quotinggbal, 556 U.S. at 675-79, anérgueta v. U.S.
Immigration and Customs Enforceme®d3 F.3d 60, 73 (3d Cir. 2011)). As a general matter, the
court’s inquiry “is not whether plaintiffs will ultietely prevail in a trial on the merits, but whether
they should be afforded an opportunity to offer evidence in support of their cldmse’
Rockefeller Ctr. Prop., Inc311 F.3d 198, 215 (3d Cir. 2002).

In evaluating a plaintiff's claims, a court megnsider the allegations of the complaint as
well as documents attached to or spealfy referenced in the complairBee Sentinel Trust Co.
v. Universal Bonding Ins. C0316 F.3d 213, 216 (3d Cir. 2003).

DISCUSSION
1. Choice of law analysis is premature.

Because Plaintiff alleges stataw claims, the Court musietermine which state’s law
applies to each claim. A federal court with dsity jurisdiction must apply the choice of law
principles of its forum staté&laxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496-97 (1941).
In New Jersey, the relevant test is the “maighificant relationship” t&t of the Restatement
(Second) of Conflict of Laws, which has twateps: checking for an “actual conflict” and
determining the “most significant relationship.’V. v. Camp Jayce862 A.2d 453, 459-60 (N.J.

2008). Courts must apply this test “issue-bgtie,” meaning the Court must determine which
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forum has the most significant ratmship to each cause of actidd.; see alsoL.ebegern v.
Forman 471 F.3d 424, 428 (3d Cir. 2006).

In the first step, a court delgs if an actual conflict exists because “the choice of one
forum’s law over the other will determine the outedof the case.” 15A C.J.S. Conflict of Laws
8 30 (2014). If there is no conflict or only a “fatsanflict,” where “the law®f the two jurisdictions
would produce the same result on the particukaragpresented,” the substantive law of the forum
state appliedd. § 31;Williams v. Stonel09 F.3d 890, 893 (3d Cir. 1997). If there is an actual
conflict, the court process to the second step and must aetee which jurisdiction has the “most
significant relationship to the claimCamp Jayceed62 A.2d at 460see Maniscalco v. Brother
Int'l Corp., 709 F.3d 202, 207 (3d Cir. 2013). This analysises on factors outlined in the
Restatement (Second) of Conflaft Laws and varies by the natuof the claim, though always
with an eye to the general priples of Restatement SectionGamp Jayceed62 A.2d at 459-60.
For contract claims (including breach of exgresd implied warranty a&ims), courts look to
Restatement Section 188&rlandson v. Hartz Mountain Corp792 F. Supp. 2d 691, 704 (D.N.J.
2011). For claims involving fraud or misrepretaion, including claims under state consumer
fraud statutes, courts lodk Restatement Section 148. at 708.

Cummins and Peterbilt assert that New Jefaaymay not govern Rintiff's claims and
that choice of law determinations are prematuitbout more facts. Cummins Mem. of Law in
Supp. Mot. to Dismiss (“Cummins Mem.”) 9 n.4, ECF No. 22-1; Peterbilt Mem. of Law in Supp.
Mot. to Dismiss (“Peterbilt Mem.”) 9 n.4, ECFoN21-1. The Court agrees that a choice of law
analysis is premature. Although choice of law issiz@sbe resolved at the motion to dismiss stage,
Cooper v. Samsung Elecs. Am., |874 F. App’x. 250, 255 (3d Cir. 201@he district court must

have enough factual information¢onduct the choice of law analysi@hen facts are deficient at
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the motion to dismiss stage, courts in this distsften find choice aw inquiries prematur&ee,
e.g., In re K-Dur Antitrust Litigation338 F. Supp. 2d 517 (D.N.J. 200#arper v. LG Elecs.
USA, Inc, 595 F. Supp. 2d 486, 491 (D.N.J. 200®landson v. Hartz Mountain Corp792 F.
Supp. 2d 691, 705 (D.N.J. 2011). Because the amearmedlaint does not allege facts indicating
which states other than New Jersey may have sttene this matter, the present factual record is
insufficient for choice of law analysis.

The Court must still determinbpwever, whether Plaintiff Isssucceeded in stating claims
that survive Defendants’ motions to dismissic®i Plaintiff has made its allegations under New
Jersey law, the Court will appNew Jersey law for the purpostexamining Plaintiff's claims
under the Rule 12(b)(6) standaBkee Harper595 F. Supp. 2d at 491 (finding choice of law
analysis premature and examining claims wundesumption that New Jersey law applied);
Arlandson 792 F. Supp. 2d at 705ee also Snyder v. Farnam Companies, [h@2 F. Supp. 2d
712, 721 (D.N.J. 2011).

2. Count One: The amended complainadequately alleges NJCFA claims.

Plaintiff alleges that Defend#s violated the NJCFA by rking “knowing and intentional
concealments and omissions of material infdromg” making “misrepresentations,” and engaging
in “unconscionable practices.” Am. Compl. 1 47.

As remedial legislation, the NJCFA is to Hiberally construedn favor of protecting
consumers,Barry v. Arrow Pontiac, In¢.494 A.2d 804, 811 (N.J. 1985), and motions to dismiss
NJCFA claims are “appropriategpproached with hesitationN.J. Citizen Action v. Schering-
Plough Corp, 842 A.2d 174, 177 (N.J. Super. Ct. App. [003). To state a cause of action under
the NJCFA, a plaintiff must aldge: (1) a defendant’s unlawful ptee, (2) an ascertainable loss

by the plaintiff, and (3) a causal connection between thelhwbUnion of Operating Engineers
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Local No. 68 Welfare Fund v. Merck & Co., In829 A.2d 1076, 1086 (N.J. 2007). The NJCFA
does not require a directagonship, or privity, betwen plaintiff and defendar€atz v. Schachter
598 A.2d 923, 926 (N.J. Super. @ipp. Div. 1991). To the contrgy it “encompass|es] the acts
of remote suppliers . . . whose products are passed on to a buyer and whose representations are
made to or intended to be conveyed to the buygerth Amboy Iron Works, Inc. v. Am. Home
Assur. Co.543 A.2d 1020, 1026 (N.J. Super. Ct. App. Div. 1988)], 571 A.2d 294 (N.J. 1990);
O’Loughlin v. Nat'l Cmty. Bank770 A.2d 1185, 1194 (N.J. Super. Ct. App. Div. 2001).

The heightened pleading standard in Federé BUCivil Procedure 9(b) applies to fraud
claims under the NJCFArederico v. Home Depo507 F.3d 188, 200 (3d Cir. 2007). As such, a
plaintiff must allege NJCFA fraud claims “wilufficient particularity” bystating “the date, time
and place of the alleged fraud ohetwise inject[ing] precision @aome measure of substantiation
into a fraud allegation.Id. If a plaintiff alleges that factualiormation is in the exclusive control
of a defendant, the Court relaxeg tthowing required under Rule 9(h).re Craftmatic Secs.
Litig., 890 F.2d 628, 645 (3d Cir. 1989). But even stedgers must allegéhat the necessary
information lies within defendasit control, and their allegaths must be accompanied by a
statement of the facts upon which the allegations are badedge In re Burlington Coat Factoyy
114 F.3d 1410, 1418 (3d Cir. 1997) (“[E]ven under axedicapplication of Rle 9(b), boilerplate
and conclusory allegations will not suffice. Pkiffs must accompany their legal theory with
factual allegations that make their theoreticaliable claim plausible.”). “Malice, intent,
knowledge, and other conditions of a person’adnnay be alleged generally.” Fed. R. Civ. P.
9(b).

An “unlawful practice” prohibited by the KLFA may be an affirmative act, knowing

omission, or regulatory violatiolCox v. Sears Roebuck & C®47 A.2d 454, 462 (N.J. 1994).
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Plaintiff alleges that Defendants made knowingssmns, made affirmative misrepresentations,
and committed unconscionable practices in viotatf the NJCFA. Am. Compl. 1 47. The Court
begins its analysis witRlaintiff's omission claims.
a. The amended complaint adequately alleges NJCFA claims on the basis
of knowing omissions.

To state an omission claim under the NJCBAplaintiff must show that defendant (1)
knowingly concealed (2) a materiddct (3) with the intentin that plaintiff rely upon the
concealment.Judge v. Blackfin Yacht Cor@15 A.2d 537 (N.J. Super. Ct. App. Div. 2003). As
with all NJCFA claims, Plaintiff mst also allege that it suffered an ascertainable loss and that
Defendants’ omission causediitt’l Union, 929 A.2d at 1086. Defendantgae that Plaintiff has
failed to plead the knowledge, inte ascertainable loss, and cdimaelements of its omission
claims with sufficient particularity. PeterbMem. 13-17; Cummins Mem. 12-16, 18-19. Contrary
to Defendants’ arguments, the Countdls Plaintiff's allegations adequate.

Plaintiff has pled enough facts to supponteasonable inference that Defendants knew
about the alleged defects. Pl#inasserts that the preceding moéglear versions of Defendants’
tractors had already exhibitedetlalleged defects and that Defendants did not correct them for
subsequent model-year tractoics. 1 23-24. Plaintiff buttresses thalegation with a research
report from CK Commeral Vehicles, published before Pl&ffipurchased any of its tractors,
which indicates that 37% of a group of userdra€tors with Cummins engines experienced “a
high rate of cracked DPF filters.” Mulvaney Cert. Ex. E, ECF No. 26-4. While the report only
provides anecdotal evidence of a $éndefective component in thattors, it lends plusibility to
Plaintiff's claim that Defendast preceding model-year tractors experienced the defects which

Plaintiff alleges afflicted its trdors. After demonstrating the plahbsgity of its allegations about

10
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defects, the amended complaatgo alleges that Defendanéained about these defects through
“[tlhe on-board diagnostics systems . . . thatresttrouble or fault codeand provide data to
Defendants’ and/or their authpeid service providers’ diagnostomputers.” Am. Compl. § 17.
Plaintiff indicates that whenever “engine wangpiilluminations” occurred in one of its tractors,
the tractor’s “de-rating system” would force thevdr “to divert from tle intended trucking route
to one of Defendants’ authorizeérvice providers” where theuih codes would be analyzed to
determine what problems had occurreld [ 20-21. These factual asgars adequately describe
a means by which Defendants could have leasaiedit the alleged defects. Although Plaintiff
concedes that it does not know “identity of persons at Defendants who knew about” the defects,
Plaintiff reasonably contendsahthese persons’ identitieseawithin Defendants’ exclusive
knowledgeld. T 42.

Cummins protests that Plaintiff does not gdié‘that there is @onnection between the
earlier models and the models at issue heZefhmins Mem. 14, but Plaintiffs complaint does
describe Defendants as selling subsequentrgtoes of its tractors “with knowledge and
deliberate indifference that the problems wilie prior generation of engines had not been
corrected.” Am. Compl. { 24. Finally, though tleehinical service bulletins for Cummins 1ISX15
engines were mostly issued after Plaintiff purelbags tractors, their publication adds further
plausibility to Plaintiff's allegations that Defenita had knowledge of atdst some of the alleged
defects. The Court finds thBtaintiff has allege@nough facts regarding Defendants’ knowledge
of defects in Plaintiff's tractor® survive a motion to dismiss.

Defendants also argue that Plaintiff has thite properly allege Oendants’ intent to
conceal the defects from Plaintiff. The Cofinds that Plaintiff ha provided enough factual

content to enable a reasonable inference tmaiwkg about their tractors’ defects, Defendants

11



NOT FOR PUBLICATION

concealed them from the public, including Plaintiéf,support continued sales. All that Plaintiff
must do to satisfy Rule 9(b) is allege intemigally, Fed. R. Civ. P. 9(b), and Plaintiff's amended
complaint does so repeated§eeAm. Compl. T 19, 22, 30, 35, 49. Plaifitalso sufficiently
asserts ascertainable loss and causation. Plastdblishes ascertainaliess by stating that it
incurred over $80,000 in post-wanty repair costdd. § 33. Plaintiff adequately alleges causation

by tying Defendants’ failure to disclose the tractors’ defects to the monetary losses Plaintiff
incurred in attempting to repair thetd. I 37.

Defendants further contend that PlaintifRICFA claims fail because Plaintiff has not
pled “substantial aggravating circumstances.in@uns Mem. 17-18; PetatbReply Br. 3-4. This
argument is misguided because Plaintiff is metuired to plead “substantial aggravating
circumstances” in this circumstance. Cummins is correct that a breaerahty alone, without
substantial aggravating circumstandsesjot actionableinder the NJCFACox, 647 A.2d at 462
(“a breach of warranty, or any brFaof contract, is not per se unfair or unconscionable and a
breach of warranty alone does not viotnsumer protection statute”) (quotgrcole Sales,

Inc. v. Fruehauf Corp.501 A.2d 990 (N.J. Super. App. Div. 1985)). But here, Plaintiff's case is
not solely predicated on breach of warranty.Ritiiestablishes independent grounds for NJCFA
liability by contending that Defendants knowingbmitted material facts regarding defects in
Plaintiff's tractors. Because @&htiff does not predicate its BFA claim on Defendants’ alleged
breaches of warranty, Plaintiff is not repd to plead aggravating circumstances.

Finally, Defendants contend that Plaintiff sGEA cause of action improperly lumps them
together and fails to distinguish their respeztdonduct. The Cummins entities argue that it “is
impossible to discern . . . what supposedmngdoing is attributed to each of the Cummins

Defendants,” Cummins Mem. 10-11, and Peterbilt argues that Plaintiff improperly lumps its

12



NOT FOR PUBLICATION

conduct with Cummins’s. Peterbilt Mem. 11-12 8k arguments are unpersuasive. The amended
complaint identifies both Cummins entities, Am. Compl. Y 2-3, and alleges that they together
formed a partnership with Peterbild. {1 8-9. The amended complaint states that the Cummins
entities and Peterbilt “jointly developed, designed, manufactured, marketed, assembled and sold”
the tractors which Plaintiff bought as well as gineceding model-year lines. Am. Compl. {1 8-9,

16. Given this allegation of partrship, Plaintiff's references the undifferentiated “Defendants”

are reasonably understood as alleging conduat/fiich all three Defendants are responsible. At
the motion to dismiss stage, the Court finds Blatntiff’'s allegation ofpartnership is sufficient

to satisfy the pleading requiments in Rules 8 and 9(I8ee Gray v. BMW of N. Am., LLCiv.

No. 13- 3417 (WJM), 2014 WL 4723161, at *2 (D.N.JpS&3, 2014) (“Considering that this is

a case of an alleged fraudulent concealment petpétby sophisticated qoorate entities that are
related to each other, the Plaintiffs need nstiguish the specific roles that each entity played

in the fraudulent concealment in order to meet the Rule 9(b) standard.”).

Plaintiff has adequately stated NJCFAiols based on knowing omissions against each
Defendant. The Court denies Defendants’ pri to dismiss Count One of the amended
complaint. Because Count One survives, the Coeed not consider theability of Plaintiff's
claims that Defendants alsoolated the NJCFA through affimtive misrepresentations and
unconscionable practices.

3. Count Two: The amended complaint adquately alleges a breach of express
warranty claim against Cummins, but not against Peterbilt.

Plaintiff alleges that the express warrastighich Defendants made to Plaintiff were

unconscionable and that Defendamtsached the express warranties.

13
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a. Plaintiff has failed to allege that Defendants’ warranties were
unconscionable.

Plaintiff asserts that Defendahknowledge of defects in &htiff's tractors and engines
made specific clauses in their express warrantireonscionable. Am. Comf§{ 59-60, 62; Pl.’s
Opp. 20-21, ECF No. 26. Plaintiff cites as umecionable Cummins’s 1{) 2 year/250,000 mile
limit; (2) its disclaimer of implied warranties . . . ; and (3) its disclaimer of consequential and
incidental damages.” Pl’'s Opp. 20. Within Rbi's express warragi Plaintiff cites as
unconscionable the “(1) Jewar/100,000 mile limit, (2) its disclaimef implied warranties . . ., (3)
[its] 1 year limitation of claim provision, and (4) itksclaimer of consequential and incidental
damages.’ld. Defendants argue that Plaintiff has fdil® plead unconscionability because the
amended complaint does not provide “specific famtestablish either sutastive or procedural
unconscionability.” Petbilt Reply Br. 7-9;see alsctCummins Br. 20-21. The Court agrees that
Plaintiff has failed tallege unconscionability.

To decide whether a contract is unconscionataarts look to two fetors: “(1) unfairness
in the formation of the contract,” or pratgal unconscionabilityand “(2) excessively
disproportionate terms,” @gubstantive unconscionabilit§gitogum Holdings, Inc. v. Rope800
A.2d 915, 921 (N.J. Super. Ct. Ch. Div. 2002). Pdoeal unconscionability “can include a variety
of inadequacies, such as agterkcy, lack of sophisticatiohjdden or unduly complex contract
terms, bargaining tactics, and theerticular setting existing duririge contract formation process.”
Id. Substantive unconscionability “sitypsuggests the exchange ofightions so one-sided as to
shock the court’s consciencéd. “Most courts have looked forsafficient showing of both factors

in finding a contract unconscionabléd:

14
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The Court first looks for substantive unconsciafity. None of the tems Plaintiff attacks
is substantively unconscionalae its face. Nothing about aygar/100,000 mile or 2 year/250,000
mile warranty limitation for commercial long-hatéctors or engines is unconscionable per se.
Also, New Jersey law expressbllows parties to contractuallgiisclaim implied warranties,
exclude incidental and consequential damaged,limit the time during which parties can bring
suit. N.J. Stat. Ann. 8 12A:2-316 (implied warraatimay be disclaimed by contract); N.J. Stat.
Ann. 8§ 12A:2-719 (consequential damages malniiéed or excluded); N.J. Stat. Ann. 8§ 12A:2-
725 (“parties may reduce the statute ofitations to not lesghan one year”)Eagle Fire
Protection Corp. v. First Indem. of Am. Ins. 0878 A.2d 699 (N.J. 1996) (“Contract provisions
limiting the period of time in which parties mayirig suit are enforceabléreasonable”). Since
these provisions have been authorized by the lagey legislature, theyre not unconscionable
per seSee Amvest Corp. v. Anderson Equip., @68 F. App’x 344, 349 (3d Cir. 2009) (finding
that contractual provisions expressly harized by Pennsylvanidegislature were not
unconscionable).

Plaintiff argues that the limitations and disclaimers in Defendants’ warranties are
substantively unconscionable because Defendantg &hthe tractors’ alleged defects when they
made the warranties. Pl.’s Opp. 20. This does not establish substantive unconscionability. Courts
in this district, including this one, have faled the Second Circuit’sasoning on this issue:

All parts will wear out sooner or latena@ thus have a limited effective life.

Manufacturers always have knowledge regaydhe effective life of particular

parts and the likelihoodf their failing within a particular period of time. Such

knowledge is easily demonstrated by the that manufacturensiust predict rates

of failure of particular pastin order to price warrantiesmd thus can always be said

to “know” that many parts will fail aftethe warranty period has expired. A rule

that would make failure of a parttamable based on such “knowledge” would
render meaningless time/mileage limitations in warranty coverage.

15
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Abraham v. Volkswagen of Am., In£95 F.2d 238, 250 (2d Cir. 1986)ajdipour v. Jaguar Land
Rover N. Am., LLQCiv. No. 12-07849 (WHW), 2013 WL 5574624,*20 (D.N.J. Oct. 9, 2013);
see also Nelson v. Nissan N. Am.,,I884 F. Supp. 2d 558, 566 (D.N2D12) (“Nissan’s alleged
knowledge of a transmission defect is an insight basis on which tbnd the warranty limit
unconscionable.”). Plaintiff's allegations thatfBxedants knew the tractors had defects does not
make the limitations on their warranties dabsively unconscionable. Nor does it make the
disclaimers or limitation-on-suit provisions the warranties unconscionable. Although the
Second Circuit examined time/mileage limitationsAloraham its reasoning applies equally to
disclaimers of implied warranties, disclaimak incidental and consequential damages, and
limitation-on-suit provisions. Like time/mileage limitations, these provisions serve to limit
manufacturer liability for breactf express warranty. Since manutaets can always be expected
to “know” that parts will eventually fail, allowg plaintiffs to defeathese warranty limitations
based on such “knowledge” would render tinattitions meaningless and unenforceable.

The Court next looks for procedural uncaingability. The amended complaint alleges
that “Plaintiff had no meaningfuhoice in determining [the] time limitations or disclaimers” and
that there was “a gross disfrin bargaining power betwedbefendants and Plaintiff.” Am.
Compl. T 60. In cases similar to this one, courtthis district have diverged on whether these
allegations are sufficient to afje procedural unconscionabilit@ompare Alban v. BMW of N.
Am. LLG Civ. No. 09-5398 (DRD), 2011 WL 9001X®.N.J. March 15, 2011) (dismissing
unconscionability claim)yith Henderson v. Volvo Cars of N. Am., LI@v. No. 09-4146 (DMC),
2010 WL 2925913 (D.N.J. July 21, 2010) (allagiunconscionability claim to survivandSkeen
v. BMW of N. Am., LLCCiv. No. 13-1531 (WHW), 2014 WP83628, at *14 (D.N.J. Jan. 24,

2014) (allowing unconscionability claim to siug). Plaintiff urges the Court to folloWenderson
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and Skeenbut unlike the plaintiffs irthose cases, Plaintiff here ascommerciatransportation
company—not an individual consumer. Insteathwying a car for personal use, Plaintiff bought
five long-haul tractors for its commercial opgons. The amended complaint indicates that
Plaintiff has business experience in making suchhases, as Plaintiff previously purchased Also
unlike inSkeenPlaintiff has not here alied that Defendants specifically manipulated the duration
of their warranties to avoiddbility for the alleged defectSkeen 2014 WL 283628, at *14.
Without further information about the circumstas of Plaintiff's negotiation of the warranty
agreements, the amended complaint gives tbertGnsufficient groundgo infer procedural
unconscionability. Plaintiff has not adequately alleged that Defendants’ warranties are
unconscionable.

b. The amended complaint adequately alleges that Cummins breached an

express warranty.

The amended complaint alleges that Cumnvisdated an expreswarranty by selling
Plaintiff defective tractors and failing to cutiee defects during applicable warranty periods.
Among other warranties, Plaintiff claims thatr@mins provided “a basengine warranty against
defects in material and workmanship for thsstfto occur of 2 years or 250,000 miles or 6,250
hours of operation.” Am. Compl.  55.

Under New Jersey law, “to séaf claim for breach of exm® warranty, Plaintiffs must
properly allege: (1) that Defendamiade an affirmation, promise or description about the product;
(2) that this affirmation, promise or descriptibacame part of the basis of the bargain for the
product; and (3) that the product ultimately didt conform to the affirmation, promise or
description.”Francis E. Parker Memorial Home, Inc. v. Georgia-Pacific 11985 F. Supp. 2d

543, 568 (D.N.J. 2013) (citing N.Stat. Ann. § 12A:2-313).

17



NOT FOR PUBLICATION

Plaintiffs amended complaint satisfiethe prima facie pleading requirements for
Cummins’s breach of its express warranty. Piffipkainly alleges, and Cummins acknowledges,
that it warranted the engine to be free frdefects in materials and workmanship. Am. Compl. |
55; Cummins Mem. 21-22. Second, Ptdfrasserts that this warranty was part of the basis of the
bargain underlying Plaintiff's pureses. Am. Compl. § 63. Third, Ri#if claims that the engines
Plaintiff purchased contained “defective madtxiand workmanship” which Defendants did not
adequately repair or replace during the warranty pelibdy 63-64.

Cummins argues that Plaintiff's alleged @&f fall outside its express warranty. Cummins
attests that its warranty provides only “feepair of defects afisg from workmanship and
materials” during the first two years or 250,000 mdéthe engines’ life, and emphasizes that its
warranty “does not cover designfelets” or the “alleged reduceglue of the product delivered.”
Cummins Mem. 21-22. Cummins adihat Plaintiff's allegationsk@ut the insufficiency of the
repairs Cummins made during tivarranty period are too conclusory to state a claim for breach
of warranty.ld.

The Court finds that Plaintiff adequatelgileges breach of Cummins’'s warranty.
Cummins’s argument that its warranty was limitedmaterials and workmanship is off target
because the amended complaint repeatedly claims there were defects in materials and
workmanship. Am. Compl. 1Y 27, 34, 36, 42, 64. Pifhiatso indicates that Defendants made
repair efforts during the warranperiod, but failed to remedihe substandard materials and
workmanship in the tractors’ engines, aftertreatment systems, and on-board diagnostic systems.
Id. 1 33-35, 64. These allegatioasge not conclusory. The amaed complaint indicates that
“[m]ost of the warranty work . . . [was] perforchat Defendants’ authaed service providers|,]

many of which were in New Jerseyd. | 34. But, despite the warranty repair efforts, which began
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“within the first 25,000 miles,” théractors “continued to experienfé@quent engine faults, de-
rating and shut-downsld. § 33. These allegations enable a reasonable inference that Cummins is
liable for breach of express wanty. The Court denies Cumnsia motion to dismiss Count Twh.
c. Plaintiff's claim against Peterbilt for breach of express warranty is
time-barred.

Plaintiff also contends th&eterbilt violated an expresgarranty. Plaintiff asserts that
Peterbilt provided “limited standard warrantiemiagt defects in material and workmanship for
the base vehicle of the sooner of 12 rhenor 100,000 miles and for various components
manufactured by [non-parties] ofetlsooner of 36 months or 300,000 mildd.”] 56.

Plaintiff has made an adequate prima facie claim for Peterbilt's breach of express warranty.
Plaintiff plainly alleges, and Petelt acknowledges, that it warraat the base vehicle and various
components to be free from defects in materaald workmanship. Am. Compl. 1 56; Peterbilt
Mem. 19. Second, Plaintiff assettgat these warranties were paftthe basis of the bargain
underlying Plaintiff’'s purchases. AnCompl.  63. Finally, Plairfi claims that the tractors
purchased contained “defective materials and warkship” which Defendants did not adequately
repair or replace when Plaintiff sougkpairs during the warranty peridd. 11 63-64.

Peterbilt contends that Plaintiff's breachexfpress warranty claim is untimely. Peterbilt
asserts that its warranty provieoverage for 12 months 00,000 miles, whichever came first,
and provided that Plairfitiwvas required to bring any lawsuit withone year of the accrual of any
cause of action. Peterbilt Mem. 19. On this baBeterbilt argues that the latest possible date
Plaintiff could have filed a timely lawsuit against Peterbilt for breach of warranty was December

8, 2013, two years after its last tractor purchikséecause Plaintiff filed this suit on July 2, 2014,

! The Court need not decide whether Plaintiffi;aéning allegations regairdy breach of express
warranty by the Cummins Defendants arisient to state a claim to relief.
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Peterbilt claims it is barredd. Plaintiff counters that, if the time limitation provisions are not
unconscionable, they are unreasoaabid unenforceable. Pl. Opp. 25.

Since the Court earlier concluded that the litrotaon-suit provision ifPeterbilt’'s express
warranty is not unconscionablehe Court now considers Piff's argument that it is
unreasonable and unenforceable. Under New Jensegdatract provisions limiting the period of
time in which parties may bring suit are enforceable if reasonabtge Fire Protection Corp.
678 A.2d at 704. “The boundarie$ what is reasonadlunder the generalleurequire that the
claimant have sufficient opportunity to investigatel dile an action, that the time not be so short
as to work a practical abrogatiohthe right of actionand that the action not be barred before the
loss or damage can be ascertainddl.at 706 (quotingCcamelot Excavating Co., Inc. v. St. Paul
Fire & Marine Ins. Co, 410 Mich. 118, 301 N.W.2d 275, 277 (1981)).

The Court finds that the one-year limitation-suit provision in Peterbilt's express
warranty is reasonable and enforceable. One{ymarlimitations have routinely been upheld by
New Jersey courtsSee Martinez-Santiago v. Pub. Stora@év. No. 14-302 (JBS), 2014 WL
4053960, at *4 (D.N.J. Aug. 14, 2014) (listing cas&fe one-year limitatiohere did not serve
to bar Plaintiff's action against Rebilt before Plaintiff could dicover its loss, or otherwise to
abrogate Plaintiff's ability to suPeterbilt for breach of warranty.

Plaintiff citesMartinez-Santiago v. Pub. Storagearguing that thene-year provision is
unreasonable, but that case presented a disitnettion in which a limitation-on-suit provision
deprived the plaintiff of its right to sue before the plaintiff even discovered its ifjagvlartinez-
Santiagg 2014 WL 4053960, at *5. Here there is no ggléntly unreasonable situation. Plaintiff
also argues that Peterbilt's one-year limitatiorsait provision is unreasable because “it did

not allow McDermott . . . to investigate whet the defects would be properly covered by
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Cummins’ 2 year/250,000 milearranty and determine whether out of pocket losses would
accrue.” Pl.’s Opp. 26. This argument is misgditéecause the extended duration of Cummins’s
warranty did not deprive Plaintifif its year-long opportuty to investigateats tractors’ alleged
defects and file a lawsuit agair&terbilt for breach of warranty.

Peterbilt’s one-year contractual limitation-enit provision is reamable and enforceable,
and Plaintiff's breach of express warranty iclaiagainst Peterbilt are time-barred. The Court
grants Peterbilt’'s motion to dismiss Count Two.

4. Count Three: The amended complaint does not adequately allege breach of
the implied warranty of merchantability.

The amended complaint also alleges tRatmmins and Peterbilt breached implied
warranties of merchantability. Am. Compl. 1 70-B&fendants argue that their written warranty
agreements effectively disclaimed implied warranties. Cummins Mem. 24-25; Peterbilt Mem. 17-
18. The Court agrees that Defendamtisclaimers were effective drthat Plaintiff has failed to
state a claim for breach of thephed warranty of merchantability.

Under New Jersey law, a warrgrdf merchantability is implie in every contract for the
sale of goods, but may be damicned. N.J.S.A. 88 12A:2-314, 12A316. To exclude the implied
warranty of merchantability, a disclaimer muséntion merchantabilitand, when written, be
conspicuous. N.J.S.A. 8§ 12A:2-316(2). A clauseasspicuous when it is written such that a

reasonable person against whonisitto operate oughto have noticed it. N.J.S.A. § 12A:1-

2 The Court notes that the entirety of Pldfigticlaim against Peterbilt for breach of express
warranty is not necessarily timesioed. Plaintiff alleges that Pelbdt’s warranty covered “various
components manufactured by EatBendix, Meritor, Dane Spice8heppard and TRW [for] the
sooner of 36 months or 300,000 reifeAm. Compl. § 56. This imwuch longer in duration than
the twelve month/100,000 mile warranty for tlhase vehicle. Despite Plaintiff's longer
opportunity to bring claims reladdo certain components, Plaffithas not alleged any defects in
its Eaton, Bendix, Meritor, Dane $gir Sheppard, or TRW components.
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201(10). A printed heading in capitals is conspicutdid.anguage in the body of a document is
conspicuous if it is in larger than the surroungdiext, or otherwise comatsts the surrounding text
in type, font, or colorld. “Whether a term is ‘conspicuous’ or not is a decision for the cddrt.”
The Court finds that Cummins’s and Petaibitlisclaimers of implied warranties were
conspicuous. Cummins’s warranty agreement, ke Court reviews bease it is specifically
referenced in the amended complasdge Sentinel Trus816 F.3d at 216, makes explicit that
“CUMMINS MAKES NO OTHER WARRANTIES, EXPRESS OR IMPLIED, OR OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. " Decl. of Nicole
F. Mastropieri Ex. B, ECF No. 13-3. The disclaintanguage is visible alongside all of the other
warranty information, its font size and type a@mal, it mentions merchantability, and it is
emphasized in bold and all-capital letters. Liksayi Peterbilt's warranty agreement declares:
“PETERBILT AND THE SELLING DEALEREXPRESSLY DISCLAIM ANY WARRANTY
OF MERCHANTABILITY OR FITNESS FOR APARTICULAR PURPOSE.” Decl. of Danny
C. Lallis Ex. A, ECF No. 15-3. Peterbilt's warranty is conspicuous for its all-capital font and
presence amidst all of the other warrantyiinfation. Because the Court earlier found Defendants’
warranty agreements not unconscionable, thesemmais disclaimers of implied warranties bar
Plaintiff's claims for breach of thienplied warranty of merchantabilifyDefendants’ motions to

dismiss Count Three of Plaintif'amended complaint are granted.

3 To the extent Plaintiff's amended complaint ampés to make out claims against Defendants for
breach of the implied warranty of fitness for a particular purpose, Am. Compl. 1 72-74, the Court
also finds that the express disclaimerghi@ warranty agreements bar such claims.
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5. Count Four: The amended complaint does not adequately allege breach of the
implied covenant of good faith and fair dealing.

Defendants also move to dismiss Plaintifflaim for breach of the implied covenant of
good faith and fair dealing under Rule 12(b)(6). ¢8venant of good faith and fair dealing is
implied in every contract in New JerseWilson v. Amerada Hess Corfg.73 A.2d 1121, 1126
(N.J. 2001). The covenant’'s purposeto ensure thatontracting parties “refrain from doing
anything which will have the effedf destroying or injting the right of thether party to receive
the benefits of the contracBrunswick Hills Racquet Club, Inc. v. Route 18 Shopping Ctr. Assoc.
864 A.2d 387, 396 (N.J. 2005) (internal quotation omitt&d)establish a breh of the covenant
of good faith and fair dealing, a phaiff must show that “the payrtalleged to have acted in bad
faith has engaged in some conduct that denielehefit of the bargain originally intended by the
parties.”ld. A plaintiff must also establish tiiefendant’s “bad motive or intentior\Wilson 773
A.2d 1121, though at the pleading stage onlgléegation of bad faith is require8ee Seidenberg
v. Summit Bank791 A.2d 1068, 1080 (N.J. Super. Ct. Appu. 2002). Finally, a “[p]laintiff may
not maintain a separate action for breach ofitiy@ied covenant of good faith and fair dealing
[where] it would be duplicative gits] breach of contract claimMahn v. OnBoard LLCNo. 09—
3639, 2009 WL 4508580, at *6 (D.N.J. Nov.16, 20@@e Wade v. Kessler Inst98 A.2d 1251,
1262 (N.J. 2002).

Defendants seek to dismiss Plaintiff's abafor breach of the implied covenant of good
faith and fair dealing on the basis that it “arifesn the same set of facts as [Plaintiff's] breach
of express warranty claim” andhproperly duplicates it. Cummirdem. 26-27; Peterbilt Mem.

22. The Court agrees. Plaintiff does not allege asisbdar breach of the implied covenant of good

faith and fair dealing that is different from the bases for its breach of express warranty claims.
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Plaintiff's allegations that Defendants failed tpae defects in Plairffis tractors by “concealing
the problems . . . [and] replacing the substandantd path parts that were also substandard,” Am.
Compl. § 85, assert nothing more than theugds for Plaintiff's breach of express warranty
claims. Because Plaintiff's breach ofimplied cowenelaims are duplicatev of their breach of
express warranty claims, allowing them to méwevard would improperly provide Plaintiffs with
two paths to recovery for breach of warranBee TBI Unlimited, LLC v. Clear Cut Lawn
Decisions, LLCCiv. No. 12-3355 (RBK), 2014 WL 385300at *3 (D.N.J. Aug. 5, 2014).

The cases Plaintiff cites are inapposiKazian v. Electrolux Home Products, lrapplies
non-New Jersey law. 937 F. Supp. 2d 599, 619 (D.N.J. 2H&@)nsideration grantedCiv. No.
12-3341 (NLH), 2013 WL 6865083 (D.N.J. Dec. 30, 2013) (applying New York kvm)v. Am.
Honda Motor CoandJoc, Inc. v. Exxonmobil Oil Corgleal with factual circumstances where
the plaintiff's claim for breach of the impliedbeenant of good faith and fair dealing arose on
separate grounds from its claims for breach of contidict, Civ. No. 08-4825 (KSH), 2010 WL
1372308, at *12 (D.N.J. Mar. 31, 2010) (finding that ptiéi's “claim steers clear of the practice
of recasting a breach obntract claim as a breach of gdadh and fair dealing claim”}joc, Inc,
Civ. No. 08-5344 (FSH), 2010 WL 1380750, at *6 (D.NApr. 1, 2010) (finding that plaintiff
alleged breach of implied covenant of good fadifd fair dealing by abusing discretionary
authority without breaching exgss terms of contract). TlayneandHendersorcourts did not
expressly consider the issue of whether thenpfta’ breach of implied covenant claims were
duplicative.Payne v. Fuijifilm U.S.A., IncCiv. No. 07-385 (JAG)2007 WL 4591281, at *11-12
(D.N.J. Dec. 28, 2007)denderson2010 WL 2925913, at *13.

The Court dismisses Count Four of the amended complaint.
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6. Count Five: The amended complaint des not adequately allege unjust
enrichment.

Defendants also seek to dismPlaintiff's cause of actionrfanjust enrichment under Rule
12(b)(6). Plaintiff puts forward two bases for usjust enrichment claims: (1) that Defendants
were unjustly enriched “from Rintiff's purchase of [their] mducts”, and (2) that Defendants
were unjustly enriched “from Plaintiff's purcle®f post limited warranty repair services from
Defendants.” Am. Compl. 11 90-94.

To state a claim for unjust enrichment under Niensey law, a plaintiff must allege that:
(1) a defendant received a benefit from the pljr(R) retention of thébenefit by the defendant
without payment would be unjug8) plaintiff expected remunerat from defendant at the time
he performed or conferred a benefit on defendard;(4) the failure of remuneration enriched the
defendant beyond its contractual rigtffee VRG Corp. v. GKN Realty C641 A.2d 519 (N.J.
1994). An unjust enrichment claim also requiréslieect relationship” between the parties or a
mistake on the part of the iy conferring the benefitCallano v. Oakwood Park Homes Carp.
219 A.2d 332, 335 (N.J. Super. Ct. App. Div. 1966).

Defendants argue that Plaintiff has failed &desta claim for unjust enrichment because the
amended complaint does not allege a diretdtiomship between Plaiiff and Defendants.
Cummins Mem. 28-30; Peterbifem. 25-26. Plaintiff argues thdthe direct relationship
requirement does not prevent a plaintiff frdminging an unjust enrichment claim against a
manufacturer just because the goods were purches®da third-party dealer.” Plaintiff’'s Opp.
29. The Court agrees with Defendants that PEmtinjust enrichment claim fails because of the
absence of allegationspporting a direct relationship. The anded complaint never alleges that

Plaintiff purchased its tractorsrdctly from either Peterbilt d€ummins. Although it is possible
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that a plaintiff can recover from a manufaetudespite purchasing gds from a third-party,
recovery for unjust enrichment mussill be supported by somedicia of relationship between the
plaintiff and manufacturer. There none here. In the cases adwah by Plaintiff.the defendants
had engaged in extensive marketoagmpaigns targeted at consume&se Lynch v. Tropicana
Products, Inc. Civ. No. 11- 07382 (DMC), 2013 WL 2645050, at *10 (D.N.J. June 12, 2013);
Stewart v. Beam Global Spirits & Wine, In877 F. Supp. 2d 192, 200 (D.N.J. 2012). The only
similar allegation in the amended complaint is Plaintiff “obtained liteature” about the tractors
before purchasing them, but the amended camtptioes not indicate that the literature was
obtained from DefendasitAm. Compl.  13.

The Court also declines to find that thereevé&lirect relationships based on the warranty
agreements.” Pl.’s Opp. 29. Courts in this disthave routinely fouth that a manufacturer’s
warranty agreement does not establish a diedationship upon which a gihtiff can mount an
unjust enrichment clainkee, e.g., Alir010 WL 1372308, at *1%;00per v. Samsung Electronics
Am., Inc, Civ. No. 07-3853 (JLL), 2008 WL 43924, at *10 (D.N.J. Sept. 30, 20G8jd, 374
F. App’x 250 (3d Cir. 2010).

With regard to Plaintiff's claim that Defidants were unjustly enriched by Plaintiff's
payments for post-warranty repaingees, the Court also finds that Plaintiff has failed to establish
a direct relationship. The amended complaint afidbat “Defendants performed, or had a direct
relationship with the certified service providénat performed the post limited warranty work on
Plaintiff's Tractors.” Am. Compl.  92. First,dhe is no factual content supporting the assertion
that “Defendants performed” the post-warramgpairs. This statement is conclusory and
insufficient. Second, the allegation that Defendadhiad a direct relatitship with the certified

service providers” that did the post-warranty reparalso insufficient because it does not allege
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that those service providers shared profits Rigiendants so as to unjustly enrich them. In New
Jersey, a benefit conferred upon a retailer natis profits with the product manufacturer does
not result in the manufaer's unjust enrichmentee Cooper2008 WL 4513924, at *10. The
amended complaint provides no basis for an imiege¢hat Defendants reged any direct benefit
from Plaintiff’'s payments for post-warranty repairs.

The Court dismisses Plaintiffidaims for unjust enrichment.

7. Consequential and Incidental Damages

In addition to dismissing Plaintiff's causekaction under Rule 12)(6), Defendants also
seek to dismiss Plaintiff's claims for consenti@ and incidental damages. Cummins Mem. 32;
Peterbilt Mem. 26-27. Defendants diibatlos Systems, Inc. v. National Cash Register C685.
F.2d 1081 (3d Cir. 1980), for the proposition thatdieelaimers of consequential and incidental
damages included in their respective warrantieseaforceable so long as they are not found to
be unconscionable. Cummins Mem. 32; Peterbilt Mem. 26-27. Plaintiff's brief does not address
this argument.

This issue is prematurely raised at the motion to dismiss stage. The New Jersey Supreme
Court, adopting the Third Circuit’s opinion i@hatlos Systemshas found that a warranty
agreement’s disclaimer of consequential argidental damages may lievalidated “when the
circumstances of the transact, including the seller's lbach [of warranty], cause the
consequential damage exclusion to be incontdistéth the intent ad reasonable commercial
expectations of the partieKearney & Trecker Corp. v. Master Engraving Co., Jri&27 A.2d
429 (N.J. 1987). To invalidate a disclaimercohsequential and incidental damagd&drney
therefore asks the Court to examine whetherseller breached the express warrargkalski v.

Elliot Equip. Co, Civ. No. 08-2686 (JBS), 2010 WL 891582*@&{(D.N.J. Mar. 9, 2010). Because
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the Court cannot, on a motion to dismiss, makierdanations about the merits of Plaintiff's
breach of express warranty claims, the Cozannot now determine whether Defendants’
disclaimers of consequential and incidental damages are enforcBabled. at *7(denying
summary judgment on the validity of contractdaclaimer of consequential damages because
“the question of whether Defendants breachedxpesss warranties is stilisputed”). The Court
denies Defendants’ motion to dismiss Plaintiff'aigis for consequential and incidental damages.
CONCLUSION
Defendants’ motions to dismiss are grantegdart and denied in part. An appropriate

order follows.

Date: March 11, 2015

[s/ William H. Walls
United States Senior District Judge
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