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OSCAR AVILES, OPINION
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PERHAM MAKABI

125-10 Queens Blvd., Suite 6
Kew Gardens, New York 11415
Attorney for Petitioner

ELIZABETH J. STEVENS
U.S. Department of Justice
P.O. Box 868

Washington, D.C. 20044
Attorney for Respondent

PAUL A. BLAINE

Office of the United States Attorney
401 Market Seet

Camden, New Jersey 08101
Attorney for Respondent

MARTINI, District Judge:

Nery Flores Guerrerfiled a Petition for Writ of Habeas Corpus, pursuant to 28 U.S.C. §
2241, challengindis detention at facility in New Jerseyn the custody of the Department of
Homeland Security (“DHS”) without a bond hearing. Respondent filed an Arssgeing that
the Petition should be dismissed because Guerrero’s detentamuisedby 8 U.S.C.1231a)(6),

as interpretedby Zadvydas v. Davis, 533 U.S. 678, 701 (2001hecause Guerreroas notbeen
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detained for more than six months and he has not shown that there is no signifiaaoblikef

his removal to Honduras in theasonably foreseeable future. Guerrero filed a Reply arguang th
his detention is governed by 8 U.S.C. § 1226(a), which requires the Immigration Juadgduot

a bond hearing, because his reinstated order of rdrmeowat administratively finalvherethe
Immigration Judge will conduct a hearing November 20, 204, to determine, pursuant to 8
U.S.C. § 1231(b)(3)(A), whether or nGuerrero is entitled taithholding ofthe reinstated order
to remowe him to Honduras.

The question in this case marrow —whether on the facts of this cas&uerrero’s
reinstatedorder of remwal is administrativelyfinal. If the reinstated order of remal is
administratively final, despite the outstanding withholding of remdwdring before the
Immigration Judge, then Guerrero’s detention is governed by thegmstval perioddetention
statute, 8 U.S.C. § 1231(a)(6), and he is not at this time entitled to a bond hearing. 8ut if hi
reinstated order of removal is not yet administratively final, then higiti@tas governed by the
preremoval period statute, 8 U.S.C. § 1226(a), and he is entitled to a bond hearing before an
Immigration Judgeinder that statute

After reviewing the submissions of the parties amrdtie reasons fully expressadthis
Opinion, this Court holds that Guerrero’s order of removal isadatinistatively final under8
U.S.C. 8§ 1101(af{7)(B), given that,after thereinstatement oGuerreros order of removato
Hondurasthe asylum officer determined that Guerrero has a reasonable fear of pensecut
tortureif returned to Hondurasee 8 U.S.C. 1231(b)(3); 8 C.F.R. § 208.31 (ke asylum officer
referredthe case t@nImmigration Judge for full consideration of the request for withholding of

removal see 8 C.F.R. § 208.31(e); the hearing before the Immigration Judge has not yet been



conducted and the regulatiagoverning reinstated orders of removal expressly prothdée
“[a]ppeal of the immigration judge’s decision [on tivgéhholding of removal] shall lie to the

Board of Immigration Appeals 8 C.F.R. 8208.31(e)seealso 8 C.F.R. 841.8(e) This Court

further holds that, because Guerrero’s order of removal is not administratnzlyfder 8 U.S.C.
§1101(a)(47)(B)hisdetention is governed by 8 U.S&1226(a), which requires the Immigration
Judge to conduct a bond hearinglétermine whether Guerrero’s detention is necessary to avoid a
danger to the community or risk of flight. This Cowitl, theefore, grant a Writ of Habeas
Corpus directing the Immigration Judge to conduct a bond hearing pursuant to 8 U.S.C. § 1226(a)
to determine if Guerrero presently poses a flight risk or danger to the corgmunit

|. BACKGROUND

The relevant facts in this case are not in dispuBierrero is a citizen of Honduras. In
November 1999 an Immigration Judge in Texas ordered him rento\ondurasand the next
month Guerrero was physically removedHonduras. On September 16, 2013, DHS served
Guerrero, who was at that time in New York, with a Notice of Intent/Decisi&ehastatePrior
Order(Form F871) DHS took Guerrero into custody on June 13, 2014, and he has been detained
since that date without a bond hearing. During interviews on June 13 and 17, 2014, Guerrero
conceded his 1999 removal to Honduras and stated that he feared returning to Ho@hulase
18, 2014,a deportdon officer referredGuerrero’s cas¢o U.S. Citizenship and Immigration
Services for a reasonable fear determination intervi€m August 6, 2014, an official from U.S.
Citizenship and Immigration Services interviewed Guerrero and determinechéhbbada
reasonable fear oéturningto Honduras. On August 12, 20IDHSfiled with the Immigration

Court in New York a\otice of Referral témmigration Judge (Form863),in accordance witB



C.F.R. § 208.31(epn the ground that aalien who has been served a notice of reinstatement “has
expressed fear of persecution or torture and the claim has been revieweaasglamofficer who

has concluded the alien has a reasonable fear of persecution or"toifia@~ No.7-5 at 23.)

The Immigration Judgkasscheduledsuerrero’scase for a merits hearimgpn November 20, 2014,
regarding withholdingof the reinstated order teemowe him to Honduras.See 8 U.S.C. §
1231(b)(3)(A)}

Guerrero argues that his reinstated order of removdbtaluras is not administratively
final, and his detention is governed by 8§ 1226(a), because the Immigration Judge tmas yet
conduct a hearing as to whether or not to withhold the reinstated order to remove Guerrero to
Honduras. The Government argues that the reinstated order to remove Guerrenuluoasi
became “administratively final when it was reinstated on September 16, 2013,hapefidency
of a reasonable fear determination does not impact the finality of a reinsgtatedat order.”
(Answer,ECF No. 7 at 4, 5.) The Government, accordingly, contends that Guerrero’s detention
is governed by 8 U.S.C. § 1231(a)(6) and that he is not entitled to a bond leaerfadvydas.?

[I. DISCUSSION

A. Jurisdiction
Under 28 U.S.C. § 2241(c), habeas jurisdiction “shall not extend to a prisoner unless . . .

[h]e is in custody in violation of the Constitution or laws or treaties of the UnitedsSta28

! Section 1231(b)(3)(A) provides: “Notwithstanding paragraphs (1) and (2), theeétor
General may not remove an alien to a country if the Attorney General decidigetaben’s life
or freedom would be threatened in that country because of the alien’s racen relggionality,
membership in a particular social group, or political opinion.” 8 U.S.C. 1231(b)(3)(A).

2 The Government does not dispute that, in the event that this Court determines thabGuerre
order is not administratively final, hietention is governed by 8 U.S.C. § 1226(a).
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U.S.C. § 2241(c)(3)Maleng v. Cook, 490 U.S. 488, 490 (1989). This Court has subject matter
jurisdiction over the Petition under § 2241 because Petitioner was detained withiisdistjon

in the custody of the DHS at the time he filed his Petitsea Spencer v. Kemna, 523 U.S. 1, 7
(1998), and he asserts that his detention without a bond heaiatgs8 U.S.C. § 1226(a) See
Bonhometre v. Gonzales, 414 F.3d 442, 445-46 (3d Cir. 2005).

B. Statutory Authority for Guerrero’s Detention

“Detention during removal proceedings is a c¢iagonally permissible part of that
process.” Demorev. Kim, 538 U.S. 510 (2003).The Immigration and Nationality Act (“INA”)
authorizes the Attorney General of the United States to issue a warrtm &rrest and detention
of an alien pending nal administrativelecisionon analien’s removal. See8 U.S.C. § 1226(a)
Section 1226(a) provides: “On a warrant issued by the Attorney General, an aliebema
arrested and detained pending a decision on whether the alien is to be removee fdorteth
States Except [for aliens who have committed certain criminal offgnaed pending such
decision, the [DHS} (1) may continue to detain the arrested alien; and (2) may release the alien
on—(A) bond . .. ; or (B) conditional parole[.]” 8 U.S.C. § 1226(a)(1), (a)(2).

However, once an alien’s order of removal is filaHS is required tadetain the alien
during a90-day “removal period.” See 8 U.S.C. § 1231(a)(2) (“During the removal period, the
Attorney Gereral shall detain the alien®). If DHS does not remove the alien durithg removal
period, then 8§ 1231(a)(6) authorizes DHS to thereafter release the alien on bonshtinteedo
detain the alien.See 8 U.S.C. § 1231(a)(6)'An alien ordered removed . . may be detained

beyond theemoval period and, if released, shall be subject to the terms of supdryisionhe

% Section 1231(a)(1)(A) provides that DHS “shall remove the alien from the Unitied Si#hin a
period of 90 days (in this section referred to as the ‘removal period’).”
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Supreme Court held idadvydas that § 1231(a)(6) does not authorize the Attorney General to
detain aliens indefinitely beyond the removal period, but “limits an alien’srposivatperiod
detention to a period reasonably necessary to bring about that alien’s removal fronitéide U
States.” Zadvydas, 533 U.S. at 689. To guide habeas courts, the Supreme Court recognized six
months as a presumptively reasonable pasfqubstremovatperiod detention. Id. at 701. The
Court determined that, “[a]fter thisf@onth period, once the alien provides good reason to believe
that there is no significant likelihood of removal in the reasonably foreseeaabie,fthe
Government must respond with evidence sufficient to rebut that showil.”

As stated above, the question in this case is whether Guerrero’s reinstated cherval
to Hondurass administratively finawherethe Immigration Judgénas scheduled a heariog
whetherto withhold Guerrero’s removal to HondurasDetermining the date of administrative
finality is important under thENA for two reasons. First, the removal period, andsikenonth
presumptively reasonable period of detention under § 123}, (d¥®otbeginuntil “the order of
removal becomes administratively final.” 8 U.S.C. § 1231(a)(1)(B)(i%econd,courts of
appeals have jurisdiction to reviesders of removal only where the orders are fiaatl the alien
has exhausted all availalddministrative remedi¢s See8 U.S.C. § 1252(b)(9) (“Judicial review
of all questions of law and fact . . . arising from any action taken or proceedirghbtouemove
an alien from the United States under this subchapter shall be available olgial jeview of a

final order under this section.”); 8 U.S.C. § 1252(d) (“A court [of appeals] may reMieal order

* Theremoval periods a shifting target, as it begis the latest of three potential dates“The
removal period begins on the latest of the following: (i) The date the ordemofval becomes
administratively final[;] (ii) If the removal order is judicially reviewed ahd court ordes a stay
of the removal of the alien, the date of the court’s final order][;] (iii) If thenabedetained or
confined (except under an immigration process), the date the alien is releasektieation or
confinement.” 8 U.S.C. § 1231(a)(1)(B).
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of removal only if(1) the alien has exhausted all administrative remedies available to the alien as
of right, and (2) another court has not decided the validity of the order . . .”).

Finality is defined by8 U.S.C. § 1101(a)(4{), which provideshat removal ordePs
“becomefinal upon the earlier of (i) a determination by th8oard of Immigration Appeals
affirming such order; of(ii) the expiration of the period in which the alien is permitted to seek
review of such order by éhBoard of Immigration Appeals® 8 U.S.C. § 1101(a)(47)(B).lt
follows that, if Guerrero is entitled appeal the Immigration Judgesderthat will beissued after
the judgeconductghe hearing regarding the withholding@fierrero’semoval to Hondurashen
Guerrero’s order of removal is not administratively finatler § 1101(a)(47)(B).

The regulations governinge withholding ofa reinstatearder of removalto a particular
countryare set forth in 8 C.F.R. 8 241.8. Section 241.8(a) providasn alien“who illegally
reenters the United States after having been removeshall be removed from the United States
by reinstaihg the priororder” andspecifies that[t] he alien has no right to a hearing before an
Immigraton Judgein such circumstances.’8 C.F.R. § 241.8(a) However, 8241.8(e)kreates an
exception by which an alien who expresses a fear of returning to the countnyatission his
reinstated removal order is “immediately” referred to an asylum offider,must determine if the
alien has “a reasonable feasf returning to the country designated in the reinstated oider,
accordance with 8 C.F.R. 8§ 208.3%e 8 C.F.R. § 241.8(e) (“If an alien whose prior order of

removal has been reinstated under this section expresses a fear of returningdantng

® “For purposes of carrying out the Immigration and Nationality Act, asideteby this subtitle .
.. (2) any reference in law to an order of removal shall be deemed to include aceefer@morder
of exclusion and deportation or an order of deportatiohl0 Stat. 3009 (19963ee also ObaleVv.
Attorney General of the United States, 453 F.3d 151, 158 n.7 (3d Cir. 2006).

® The time to appeal to theB is 30 days. See8 U.S.C. § 1252(b)(1); 8 C.F.R. § 1003.38(b).
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designated in that order, the alien shall be immediately referred to an asyloen @f an
interview to determine tether the alien has a reasonaldarfof persecution or torture pursuant to
§ 208.31 of this chapte).” If, as in Guerrero’s castte asylum officer finds that the alien has a
reasonable fear of being removed to the country designated in the reinstated cedeyahen
the officermust refer the matter to an Immigration Judge “for full consideration oetheest for
withholding of removal only.” 8 C.F.R. § 28.31e) (“If an asylum officer determines that an
alien described in this section has a reasonable fear of persecution or torturiecehsldll . . .
issue a Form-863, Notice of Referral to the Immigration Judge, for full consideration of the
request for withholding of removal only. Such cases shall be adjudicated bwrthegration
judge in accordance with the provisions of § 208)1%6. This regulation expressly provides that
“[a] ppeal of the immigration judge’s decision shall lie to the Board of Immigratigpe®p. 8
C.F.R. § 208.31(e).

Since § 208.31(epives the Immigration ubge jurisdiction over the withholding of
Guerrero’s removal to Honduras, and it atpees Guerrero the right to appeal to the Bilde
Immigration Judge’srder regardingvithholdinghis reinstate@rder ofremovalto Hondurasthe
order of removal to Honduras is nat this time administratively final within 8 U.S.C. §
1101(a)(47)(B). As previously explaineah order of removal does not become final until “(i) a
determination by the Board of Immigration Appeals affirming sarcler; or (ii) the expiration of
the period in which the alien is permitted to seek review of such order by the Béardigfation
Appeals.” 8 U.S.C. § 1101(a)(47)(B)Since the reinstated order to remov&uerreroto

Hondurags not administratively fialunder 8 1101(a)(47)(Bhis removal perioavill not begin

" Section 208.16 governs the burden of proof and the legal standard to be applied by the
Immigration Judge in withholding of removal caseSee 8 C.F.R. § 208.16.
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until the reinstated orddrecomesadministratively fingl see 8 1231(a)(1)(B)(i), andsuerreros
detention is governed by § 1226(a).

If this Court were to accept the Government’s position and conclude that Guerrero’s
reinstated removal order became final when it was reinstated on Sepi&mnb@t3, then it would
be impossible for Guerrero to timely petition for judicial review of the withingldif removal
determination by the Immigrationdge and the BIA. Since a “petition for review must be filed
no later than thirty days after the date of the final order of removal,” 8 U.S.C. § 12%24byl this
filing deadline is mandatory and jurisdictionsde Verde-Rodriguez v. Attorney General, 734 F.3d
198, 201 (3d Cir. 2013), Guerrero’s removal order would have become final before the asylum
officer found thatGuerrerohad a reasonable fear, before the Immigration Judge conducted a
withholding of removal hearing, and before the BIA had the opportunity tovéveslmmigration
Judge’s decision concerning the withholding Glierrero’sremoval to Honduras. Such a
scenario isnconsistent witlthe statutoryand regulatoryschemeoutlined aboveand“depriving
[Guerrero] the opportunity for judidiaeview of a determination that he lacks a reasonable fear of
persecution could raise serious constitutional concer@tiz-Alfaro v. Holder, 694 F.3d955,
958 (9th Cir. 2012) Moreover, courts of appeals, which have jurisdiction to review only final
orders of removal, haveeterminecthat they have jurisdiction to review decisions of the BIA
concerning the withholding of reinstated orders of removiage, e.g., Garciav. Holder, 756 F.3d
885, 890 (5th Cir. 2014 osta v. Holder, 733 F.3d 13 (1st Cir. 2013ee also Pierrev. Attorney
General, 506 F.App'x 175, 178 (3d Cir. 2012) (holding that, while the Third Circuit had
jurisdiction to entertain Pierre’s challenge to the BlAfscision affirming the Immigration

Judge’s denial of withholding of Pierre’s reinstated order removing him, itatiCourt lacked



jurisdiction to entertain his argument that his cocaine convictions were ricufzaly serious
crimes because Pierre haot administratively exhausted this argument before the BIA).

In this case, the Immigration Judge and the Bi&ve not completed administrative
proceedingsequired by8 C.F.R. § 208.31(e) andvy&not finally determine whether Guerrero
will be removedtio Honduras in accordance with the reinstated order of reroowahether the
order to remove him to Honduras will be withheld in accordance with 8 U.S.C. § 1231(b)(3)(A).
Under these circumstangesnd in light of Guerrero’s right to appeal the Immigration Judge’s
withholding only determinatiomo the BIA his reinstatedorder of removato Hondurass not
administratively final and his detention is governed by 8 U.S.C. § 122 Castellanos v.
Holder, 337 F.App’'x 263, 268 n.3 (3d Cir. 2009) (haldithat, where the Second Circuit had
vacated the Immigration Judge’s order denying withholding of reinstated affdemoval of
convicted alien to El Salvador and remanded for withholding proceedings, pursuant i8.8&€.F
208.31 and 241.8(e), Castellanos’ § 2241 petition challenging his detention under § 1231(a)(6) and
Zadvydas was premature because Castellanos’ removal order was not a final order of removal an
his detention was governed by 8 U.S.C. § 1226, “which authorizes detention ‘pendingandeci
on whether an alien is to be removed from the United States™).

However,relying on8 U.S.C. § 1231(a)(5), the Government argues ‘Gaierrero’s
removal order was administratively final when it was reinstated on Seetetf, 2013.” (ECF
No. 7 at 4.) To be sure, § 1231(a)f@dvidesthat, “[i]f the Attorney General finds that an alien
has reentered the United States illegally after having been removete prior order of removal
is reinstated from its original date and is not subjectitogoeopened or reviewed, the alien is not

eligible and may not apply for any relief under this chapter, and the alikthsmamoved under
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the prior order at any time after the reentry.” 8 U.8.€231(a)(5). But the Supreme Court and
theabove citedegulations governing reinstated orders of removal recognize that vdihdpaif
removal pursuant to 8 1231(b)(3)(A) is an exception to § 1231(a)(5)'s bdtee
Fernandez-Vargas v. Gonzales, 548 U.S. 302006);8 C.F.R. 88 241.8(e) and 208.31(e). As the
Supreme Court explained:

Notwithstanding the absolute terms in which the bar on relief is stated, even an

alien subject t¢8 U.S.C.8 1231(a)(5) may seek withholding of removal under 8

U.S.C. 8§ 1231(b)(3KX) (2000ed.) (alien mg not be removed to country itHe

alien’s life or freedom would be threatened in that country because of the alien’s

race, religion, nationality, membership in a particular social group, or pblitica

opinion”), or under 8 CFR 8§ 241.8(e) and 208.31[e].
d. at 35n.4°

Next,the Governmenargues thaGuerrerds reinstated order to remove him to Honduras
is adninistrativdy final because8 C.F.R. § 1208.2(c)(3)(i) limits the scope of withholding only
proceedings “to a deternation of whether the alien is eligible for withholding or deferral of
removal to the country listed in the order of remagwaid prohibits Guerrero “from raising . . any
other issues, including but not limited to issues of admissibdigportability, abibility for
waivers, and eligibility for any other form of relief.See 8 C.F.R. § 1208.2(c)(3)(i). This
argument misses the mark. The citedulationhas no effect on the alienigght, expressly

provided by 8 C.F.R. 88 241.8(e) and 208310 appeal the Immigration Judge’s withholding

only determination to the BIA, and his right under 8 U.8.0252 to petition the Court of Appeals

8 See also Costa v. Holder, 733 F.3d 13, 16 (1st Cir. 2013) (noting that, even where DHS has
reinstated a removal order, alien mag éntitled to withholding of removal because “[t]he
government cannot deport an otherwise removable alien ‘if the Attorney Geradeinat the
alien’s life or freedom would be threatened in [the country of removal] because adétlie r@ce,
religion, nationality, membership in a particular social group, or political opinion™) (quoting 8
U.S.C. § 1231(b)(3)(A))Herrera-Molina v. Holder, 597 F.3d 128, 139 (2d Cir. 2010) (holding
that the only relief available to an alien subject to a reinstated ofdemoval is withholding of
removal based on fear of returning to the country designated in the reinstatedIrerder).
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to review the BIA’s withholding decisionNor canthis regulationoperateto alter thelNA’s
definition of finality, i.e., an order of removal “shall become final upon the earlier @) a
determination by the Board of Immigration Appeals affirming such order;)dhé@iexpiration of
the period in which the alien is permitted to seek review of such ordee lBoard of Immigration
Appeals.” 8 U.S.C. § 1101(a)(47)(B)Accordingly, the limitation of the issue before the
Immigration Judge and the BIA to the withholding of Guerrero’s remowdbtalurasthe country
designated in the reinstated removal ordlres not establish that Guerrero’s administrative
proceeding became final before the Immigration Judge and the BIA ruled on the ertghafi
Guerrero’sremoval to Honduras.

The Government also relies on District Court decisions, including Judge Gheplaion
in Gomezv. Tsoukaris, Civ. No. 141400 (SRC), 2014 WL 2434311 (D.N.J. May 29, 2014), for the
proposition that Guerrero’s reinstated order of removal to Honduras became fimaltwses
reinstated on September 16, 2013, even though an Immigration Judge will be conducinnpa he
regarding the withholding of Guerreros’ removal to HonddraGomez's order to remove him to
Mexico was reinstated after Gomez illegally reentered the United States. Guoeneafter
claimed that he was a citizen Btuador and he expressed fear of being removed to Ecuador.
However the asylum officer did not find that Gomlead a reasonable feandthe case was not
referred tcan Immigration Judge for a hearing regarding withholding of remo@aithose facts,
Judge Chesler held that Gomez’'s detention was governed by § 1231(a)(6) because his removal

order was administratively final However, Judge Cheslamphasized that “there are no

® The other District Court cases relied on by the Government were not decithedDistrict of
New Jersey. As this Court isrelying oncase lawof the Supreme Court and the Third Circuit
concerningbhe finality of an order of removgathis Court will not discuss the District Court cases
outside the District of New Jersey which the Government relies.
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proceedings pending before an immigration judge or the Board of Immigratiaakgp Gomez
at *1. Guerrero’'scase is distinguishable froBomez because, nlike Gomez, the asylum officer
found Guerrero’s fear to be reasonable egférredthe withholding of Guerrero’sremovalto
Honduras to an Immigration Judge for a hearing that has yet to be conducted.

In addition, the Government’s positienthat Guerrero’s removal order became final on
September 16, 2013 - is underminedHoy v. Immigration and Naturalization Service, 375 U.S.
217 (1963) Immigration & Naturalization Service v. Chadha, 462 U.S. 919 (1983), and Third
Circuit precedentlarifying when arorder of removais final. In Foti, Foti conceded that heas
deportable and sought review before the Second CircuiedBIA’s determination affirminghe
refusal to grant a suspension of deportation. The question before the Supremev&ourt
“whethera refusal by the Attorney General to grant a suspension of deportation is one of those
‘final orders of deportation’ of whit direct review by Courts dhppeals is authorized by’ the
predecessor of 8 U.S.C. 1252(a)(3d. at 221. The Suprem@ourtconcluded that the phrase
“final orders of deportation” included denials of suspension of deportation becallse “
determinations made during and incidenthte administrative proceedingjhich areJreviewable
. . . by the Board of Immigration Appeals, such as . . . orders denying the withholding of
deportation . . . are likewise included within the ambit of the exclusive jurisdictibe Gfdurts of
Appeals to review final orders of deportationld. at 229.

Similarly, in Chadha, the Supreme Court held that the phrase “final orders of deportation”

“includes all matters on which the validity of the final order is conting€htChadha, 462 U.S. at

19 “/w]hen an alien is orered removed, 8 C.F.R. § 1240.12(d) requires the Immigration Judge to

identify a country, or countries in the alternative, to which the alien may be remolede’lS &

CS 24 1.& N. Dec. 432, 433 (BIA 2008%ee also Tonfack v. Attorney General, _ F.3d _, 2014

WL 4403046 (3d Cir. Sept. 8, 2014) (“[T]he 1J is obligated to designate a country of removal as
13



938. In that case, an Immigration Judge had granted Chadha the suspension of depamthtion

the House of Representatives passed a resolution which vetoed the suspension and ordered
Chadha’s deportation. Chadha filed a petition for reyibe Ninth Circuit heldhat the House
lackedconstitutionalauthority to order Chadha’s deportati@andthe Supreme Court affirmed.

In doing so, he Supreme Court rejected the argument that the Ninth Circuit lacked jurisdiction
over Chadha’s petition for reviewld. at 937. The Court explained that, because “the relief
[Chadha] seeks cancellation of deportationis plainly inconsistent with the deportation order,”

the Ninth Circuit had jurisdiction to grant the relief in a petition for review biha order of
deportaton.

The Third Circuit recently considered administrative finality Ntebuin v. Attorney
General, 570 F.App’x 161 (3d Cir. 2014) In that casethe Third Circuit heldthat it lacked
jurisdiction to review an ordesf removal because the order was naaffiwhere the BlAhad
reopened theadministrativeproceeding and remanddbe caseto an Immigration Judge to
entertain an applicatiofor withholding of removaknd other relief from removal. Th&hird
Circuitexplained that, “[w]hile an agency order nsatisfy the finality requirement at the time the
petition for review is first filed, subsequent administrative proceedingaftest finality, limiting
or eliminating the jurisdictionfahe reviewing court of appeals,” even where the issue before the
Immigration Judges limited towithholding of removal and otheelief from removal Mebuin,

570 F.App’xat 16262. The Third Circuit reasoned that the order of removal was no longer final
in Mebuin’s casdecause “the Immigratiodudgeis authorized to ansider substantive matters

that may result in giving Mebuin relief from removalld. at 162. In so holding, the Third

part of the removal proceedings.”); 8 C.F.R. 1240.12(d). In this case, it is undisputed that
Guerrero’s removal order directs his removal to Honduras. (ECF No. 7-2 at 2.)
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Circuit citedChupina v. Holder, 570 F.3d 99, 103 (2d Cir. 2009) (per curiam), for the proposition
that“a BIA order, which affirmedhe denial of asylum but remanded on withholding and CAT,
was not final because the remanded matters could directly affect removabilitgebuin, 560
F.App’x at 162

Following the same rationale, and of particular importance here, the NinthtQietd in
Ortiz-Alfaro v. Holder, 694 F.3d 955 (9th Cir. 2012), thatHere an alien pursues reasonable fear
and withholding of removal proceedings following the reinstatement of a priovedorder, the
reinstated removal order does not become final until the reasonable fear olf@nsand
withholding of removal proceedings are complete.” 694 F.3858t Likewise, the Second
Circuit held inHalabi v. Mukasey, 283 F.Ap’x 866 (2d Cir. 2008)that it had jurisdiction to
review as a final order of removal the BIA’s order affirmingfthal orderdenying withholdingf
a reinstated order of removal.

Finally, this Court notes that the Third Circuitislding in Verde-Rodriguez v. Attorney
General, 734 F.3d 198 (3d Cir. 2013), is consistent with this Court’'s analysis. In that case,
VerdeRodriguez filed a 8 2241 habeas petition in 2011, after his 1998 removal order was
reinstated on October 24, 2011. He did not challenge the order of remocidiiméd that the
procedures leading to the entry of the 1998 removal order violated due process. tiibe Dis
Court concluded it lacked jurisdiction and transferred the matter to the Third Gscaiipetition
for review. The Third Circuit held that it lacked jurisdiction over the petition for review because

it was not timely filed VerdeRodriguez argued that the Third Circogvertheles®iadhabeas

1 In Chupina, the Second Circuit granted the Government's request to dismiss Chupinés petit
for review forlack of jurisdiction because the order was not final where the BIA had affilmeed t
denial by the Immigration Judge of Chupina’s application for asylwumh remanded to the
Immigration Judge his application for withholding of removal and relief under the Gimve
Against Torture.
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jurisdiction over his claim that the immigration hearing in 1998 violptededural due process.
The Thid Circuit rejected the argument, reasoning thedtause the exclusive jurisdiction to
review a final order of removal broadly included all determinations madegdaind incidentd

the administrative proceedinghich werereviewable by the BIA, th&hird Circuitlacked habeas
jurisdiction to review Verddkodriguez’'s due process claimsThis Court notes that,nlike
Guerrero, VerddRrodriguez did not express a reasonable fear of being returned to Mexico and
Verde-Rodriguez, accordingly, did not concern the withholding of a reinstated order of removal.
But Verde-Rodriguez supports this Court'determination that Guerreésxreinstated removal order

is not yet final, as the&/erde-Rodriguez Court statedhat the statutory phras‘final order of
removal” broadly encompasses “errors on which the validity of the final orégcdatingent” or
where the relief sought “would clearly be inconsistent with the order of remavalparticular
country. Verde-Rodriguez, 734 F.3d at 20€citation and internal quotation marks omitted).

This Court rejects the Government’'s arguments and holds that, where the Inomigra
Judge has yet to conduct a hearing as to whether or not to withhold Guerrero’seccimstat of
removal to Honduras, Guerrero’s order of removal to Honduras is not final and his detention i
governed by 8 U.S.C. § 122f( See Castellanos, 337 F.App’xat 268 n.3 (holding that, where
the Second Circuit had vacated the Immigration Judge’s order denying witithof reinstated
order ofremovalof convicted alierto El Salvador and remanded faithholding proceedings,
pursuant to 8 C.F.R. 88 208.31 and 241.8(e), Castellanos’ 8§ 2241 petition challenging his
detention under 8 1231(a)(6) adddvydas was premature because Castellanos’ removal order
was not a final order of removal and his detention was governed by 8 U.32268%hich

authorizes detention ‘pending a decision on whether an alien is to be removed from tbe Unite
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States™). This Court, accordingly, grants Guerrero a Writ of Habeapu€adirecting the
Immigration Judge to conduct a bond hearing, pursuant to 8 U.S.C. § 1226(a), within 10 days of
the date of the entry of the Order accompanying this Opinion.

1. CONCLUSION

For the foregoing reasons, tlitourtgrants Guerrero a Writ of Habeas Corpus directing
the Immigration Judge to conduct a bond hearing, pursuant to 8 U.S.C. § 1226(a), withis.10 day

s/William J.Martini

WILLIAM J. MARTINI, U.S.D.J.

DATED: October 30, 2014
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