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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DOMINIC OGUEJIOFO

Plaintiff,
Civil Action No. 14-4513
V.
OPINION
BANK OF TOKYO -MITSUBISHI UFJ ,
LTD., et al,
Defendants.

THIS MATTER comes beforéhe Court by way of DefendamBank of TokyoMitsubishi
UFJ, LTD. ("BTMU”), Yawer Fadoo, and Pavan Borrdtegether, “Defendants”ynotion for
summary judgmerdgainsPlaintiff Dominic Oguejiofd“Plaintiff”) . Dkt. No.45. For the reasons
stated belowDefendant’s motion ISRANTED.
|. BACKGROUND

In this employment suit, Plaintiff claims thia¢ was discriminated against on the basis of
his race and national origin umolation of Title VIl of the Civil Rights Act (“Title VII") 42 U.S.C.
8 2000e and the New Jersey Law Against Discrimination, N.J.S.A. 8§ 16t5efy, (“NJLAD").

Plaintiff is an AfricanAmerican marwho was born in NigeriaSeeDefendantsRule 56
Statement“Defs.” R.56 Stmt.”) § 9, Dkt. 484; Plaintiff's Responsive Statement (“BIResp.
Stmt.”) 1 9, Dkt. No. 48Plaintiff served as a Vice President at BTMU from September 2012 until

he was terminated in August 2013.
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A. Plaintiff's Responsibilities at BTMU

Plaintiff began hisatwill employment at BTMU’s Jersey City, New Jersey offare
September 14, 2012Defs.” R.56 Stmt.{f 2526. At the time,BTMU'’s Jersey City office
consisted of back office operationacluding departments within itsformation Technology
(“IT”) organization Id. § 18. Plaintiff servedas a Vice Presidenf IT's Management Compliance
Systems‘MCS”) department.ld. I 25. The corporate job title hierarchy within MCS, from lowest
to highest was as follows: Analyst, Associate, Vice President, DiregtdiMianaging Director.
Id. § 21. Within the MCS department, Plaintiff was assigned to work on the Datddae team.
Id. § 27.

One month into Plaintiff’'s employment, his direct supervisor, a Director, Tefi& 1d.

1 30. Thereafter, Pavan Borra, a Vice President, supervised Plaintiff on a tgniyasia, from
approximately October 2012 to April 201%eeid. § 31; Declaration of Pavan Borra (“Borra
Decl.”) 1 Dkt. No. 459. Yawer Fadoo, a Managing Directaithin MCS, was Plaintiff's
secondevel manager from the time of Plaintiff's hire until March 20B2eDefs.! R.56 Stmt. |
32; Declaration of Yawer Fadoo (Fadoo Decl.”), PRt. No. 45-10.

Mr. Borra is an AsiasAmerican man whose national origin is Indidd.  20. Mr. Fadoo
is an AsianAmerican man whose national origin is Pakistddi.

Plaintiff's job functions included: designing and architecting technical isakitfor
BTMU’s Data Warehouse IT systems; evaluating tools and strategiesirfigr arsd integrating
business data; presenting data model designs and strategies to other depantritents’
organization; and monitoring IT staffid. { 33. Plaintiff’'s duties consisted of bdting-term,
discrete projects, as well as “daily operational” tagéisy 20; Plaintiff's Supplemental Statement

(“Pl.’s Supp. Stmt.”) 1 5c, Dkt. No. 48.



Plaintiff was assigned to two major projects. First, he was assigned torbd&anking
Replacement (“CBR”) project, with the objective to replace the bank’s Ld@a8ystem. Id.
5e. Secondplaintiff was also assigned to the380” project, with the purpose of replacing the
bank’s Finance IT systemld. I 5f. Plaintiff’'s specific role on the CBR and the T360 projects
was to serve as an “IT Lead”, im his words;lead the project, provide technical guidance on how
we were going to implement the data [and] design the new environmentld. § 6a. Plaintiff
was assigned deliverables in the course of his work on the CBR and T360 prDgfstsR.56
Stmt. 1 4346. As a Managing Director and Plaintiff's seceledel manager, Mr. Fadoo
approved Plaintiff's assignments as the Data Warehouse IT Lead foBBeu@ T360 projects.
Id. § 47.

In addition,Plaintiff's daily operational duties incledconductingnightly data batch runs.
Id. 1 36. He was responsible for notifying the business team of any batch run disrupitbns, a
resolving disruptionsld. 1 38.

B. Plaintiff's Disagreement with Mr. Borra and Mr. Fadoo over IBM Project:
November— December, 2012

In 2012, BTMU engaged International Business Machines Corp. (“IBM”) to provide
consulting services in connection with the CBR projeld. 1 49. Plaintiff was temporarily
assigned to meet with IBM while a-@eorker who was primarily respeible for facilitating the
engagement was absent from the office in late 20d.2] 52.

On November 26, 2012, Plaintiff updated Mr. Borra and Mr. Fadoo on the status of his
communications with IBM.Id. 9 54. Plaintiff advised that the new data model proposed by IBM
could not be integratkinto the current data model for the Data Warehols€ef 55. Mr. Fadoo
expressed his objection, noting “we had specifically asked IBM to work within amefwork.”

Id. While Mr. Borra and Mr. Fadoo believed tifatsmal portion could be redesigned?l.’s



Resp. Stmt. { 56, Plaintiff believed that the Data Warehouse required a landeu\Refs.’
R.56 Stmt. 11 589. Heexpressed his opinion about the Data Warehouse to other employees at
BTMU. Id. 1 56

According toPlainiff, the disagreement over changes to the Data Warehouse led to a rift
between him and his supervisoiSeePl.’s Supp. Stmt. {{ 12b, 1&fter Plaintiff “challenged”
his supervisors, Mr. Borra and Mr. Fadoo allegedly “continuouskyddault with [P]laintiff.” 1d.
113. Mr. Fadotbecame very atated” when he saw Plaintiffd.  15b, andgot irritated” when
he walked into Plaintiff's office, criticizing him for keeping the office dolmsed. Id.

C. Plaintiff's ReassignmentJanuary - February 2013

On January 15, 2013, four months into Plaintiff's employment, Mr. Borra received an email
from the CBR project managé@tiranjan Patwardhano discus®laintiff's role in the CBR project.
Defs.’ R.56 Stmt. { 70. During their meeting, Mr. Patwardhan expressed that hesveas |
confidence in the Data Warehouse team’s deliverabldsy 71. On January 23, 2013, Mr.
Patwardhan sent Plaintiff an email, copying Mr. Borra, indicating tR&intiff had missed a
January 18 deadline for the CBR projeltt. § 72.

That same day, January 23, 2013, Mr. Borra also received an email from Seahjur,Ta
Vice President who oversaw the 6Bproject, to discuss project statugl. § 73 During their
meeting, Mr. Thakur expressed that Plaintiff was not maintaining open comihomiedout
project status, and did not consider Mr. Thakur’s proposdls] 74.

The next day, January 24, 2013, Mr. Borra communicated Mr. Thakur’'s concerns to
Plaintiff. Id. § 75. On January 26, 2013, Mr. Borra sent an email to the Data Warehouse team,
including Plaintiff, reminding them of upcoming tirsensitive project deadlinesld. { 76

Plaintiff replied to Mr. Borra, asking him to send communications about the Watehouse



directly to Plaintiff going forward rather than to other team mem~idrg 77. Mr. Borra replied,
reminding Plaintiff of his responsibilities to manage the proj&tty 78.

On January 28, 2013/r. Borra received an email from Wai Li, a Data Warehouse team
member, informing him that Plaintiff lost his temper during team meetitdys] 79. The next
day, on January 29, Mr. Borra received an email that Plaintiff had failed to conbptete
mandatory training sessionkl. T 80.

Around this time, Mr. Borra identified deficiencies in Plaintiff's daily operationaksas
For instance, Plaintiff did not identify and address two produegtated issues that occurred
between December 2012 and February 203. 81. As a result, Mr. Baa was required to
resolve the issuedd.

On or about February 1, 2013, Mr. Borra met with Plaintiff to discugsinigerformance.
Id. 1 82. During their meeting, Mr. Borra explained his concerns about Plaimifsed deadlines
and Plaintiff'sfocus on the IBM project over his primary role as IT Lead on the CBR and T360
projects. Id. T 83. Mr. Borra sent a summary of the meeting to Mr. Fadoo. Borra Decl. | 15.

In early February 2013, Plaintiff was reassigned away from his |d@ t@es on the CBR
and T360 projectsFadoo Decly 8. Mr. Fadoo approved the decisidd. Plaintiff continued
his work as a “senior team member” on the CBR proj&xfs.’ R.56 Stmt. { 86.Ms. Li was
asked to replace Plaintiff as IT Lead. Pl.’s Resp. Stmt. [ 20.

Plaintiff's Vice President positioand compensation were not affected in any way after he
was reassigned away from thata Warehouse IT Lead rol®efs.’ R.56 Stmt{ 87. At all times

during his employment, Plaintiff remained a \Aleeesidehat the same rate of paid. 11 45, 88.



D. Plaintiff's Requests for Diversity Training: January — June 2013

In January 2013, BTMU sent out a memo promoting diversity training torgloyees.
Oguejiofo Lt. to EEOC, PI. Ex. 16 at 2, Dkt. No.48 Plaintiff responded to the email, requesting
further discussion on diversity trainindgd. In late January or early February 2013, he met with
Tamika Jackson, a Human Resources representative, to discuss “InclusiveyDIvamsing.” 1d.

On March 19, 2013, BTMU held a quarterly Town Hall meetilth. During this session,
Plaintiff asked Mike Gotimer, BTMU’s Chief Information Officer, what wasing done to
improve diversity.ld. at 3. A few days later, Mr. Gotimer invit€daintiff to his office to discuss
diversity. 1d.

In June 2013, BTMU published its first module on “inclusion diversity training” through
its American subsidiary, Union Bank. Id.

E. Plaintiff's Annual Performance Review: April 2013

On March 4, 2013, BTMU hired Akancer Prazdnik to fill the vacantii@ctor position in
the MCS departmentld. I 89. At this point, Mr. Prazdnik replaced Mr. Fadoo as Plaintiff's
secondevel manager.Id. 1 90. Mr. Prazdnik remained Plaintiff's secedegiel manager until
Plaintiff' s employment ended on August 14, 2018.9 91.

In April 2013, Mr. Borra prepared an anhparformance evaluation &flaintiff, covering
the period from September 4, 2012 through March 31, 2@L3[Y 9596. Mr. Borra draftethe
review with input from Mr. Fadoo and Mr. Prazdnikl. § 97. On or about April 29, 2013, Mr.
Borra and Mr. Fadoo delivered Plaintiff's annual evaluation to Hdn{ 98.

On a scale of 1 (Below Expectations) to 5 (@anding), Plaintiff was givea rating of 2,
which was defined as “Performance meets some requirements with developmedttoemthieve

greater consistency in meeting expectations. Needs to demonstrate moreeinitfadiv overall



rating, formal written midyear evaluation wilbe required.”1d.  99. The evaluation cited both
Plaintiff’'s accomplishments and criticisms of his performaridey 100. For example, the report
noted that Plaintiff's projects fell “behind schedule at critical points,” afetereced his issues
with the nightly batch schedulans Id.  101. The evaluation also incorporated Mr. Thakur’s
feedback, noting that his viewasthat Plaintiff did not assign importanceh input, and was
not open to other people’s ideds. § 103.

Plaintiff immediately expressed his disagreement with the performance evaluation to
Monique Adans, Vice President of Human Resourcdd. 1 105. Plaintiff thenprepared a 10
page written rebuttal tdis performance evaluation, which did not make any reference to
discrimination. Id. 79 107%8.

During the same review period, a score of 2 was given to three other employees, t
whom self-identified as White, and the third as Asiah.J 110.

On April 29, 2013, Mr. Prazdnik hired Madhavi Mannepalli to lead a component of the
CBR project. Id.  112. At that time, Mr. Prazdnik reassigned Plaintiff to work under Ms.
Mannepalli. Id. 1 105. She replaced Mr. Borra as Plaintiff's direct supervisbif 115.

F. Plaintiff's Reports Against Mr. Borra and Mr. Fadoo to Senior Management

On May 20, 2013, Plaintiff emailed BTMU Chief Information & Operations officer
Michael Gotimer, copying Monique Adams and others, regarding the “situatd&&t” 1d.

117. In the email, Plaintiff alleged that Mr. Borra and Mr. Fadoo made “workifigult and
uncomfortable based on their behavior toward [him]d.  119. Plaintiffalleged that: (1) Mr.
Fadoo berated Plaintiff for keeping his office door closed, and for sitting in his;offite

Plaintiff's performance evahtion contained “false and or misleading statemeisd (3) Mr.



Borra and Mr. Fadoo were “bent on finding fault” with Plaintiff to “deitj] fired.” Id. 1 1206
22.

Ms. Adams responded to Plaintiff's email, requesting more informatiohn. | 124.
Plaintiff then provided a log of seven incidents from December 2012 through May 2013 when Mr.
Fadoo “yelled” or “rebuked” Plaintiff.ld. 1 12527. Ms. Adams subsequenthterviewedMr.
Borra and Mr. Fadoo in June 2013 as part of an investigation intdifPRallegations. Id. § 130.
Neither men corroborated Plaintiff's allegatiorid. § 132.

Also in June 2013, Plaintiff’'s thesupervisor, Mr. Prazdnik, informed Ms. Adams that
Plaintiff experienced difficulty getting along with others, and was residtarconstructive
professional criticism. Specificalljsvhen [a] decision was made to go in a different direction or
not completely adopt all the changes andhedlrecommendations, [Plaintiff's] attitude changed .
... It went from much more courteous and professional to more adiafsatd. § 141. In July,
Mr. Prazdnik reported to Ms. Adams a number of recent incidents where Plaidtiifjiaed
team praobcol by refusing to review data model design with Ms. Mannepalli and other team
members.ld. § 143.

G. Mid-Year Evaluation and Termination: July — August 2013

Pursuant to the terms of Plaintiff's annual evaluation, Ms. Manneqmadtlucted a mid
year evaluation of Plaintiff in July 2013d. 1 147. Ms. Mannepaltommented that one “[a]rea
for development/growth” was to “communicate effectively with team members. . .
expectations, status and deliverables” and to “take ownership and contriieatvefy in team
discussions.’ld. 1 148. Ms. Mannepalli did nobnsult with Mr. Borra or Mr. Fadoo in connection

with the midyear evaluationld. 1 149.



Mr. Pradznik then reviewed Plaintiff's 2013 rydar evaluation before delivering it to
him. Id. T 150. After meeting with Plaintiff to discuss the evaluatmm July 30, 2013, Mr.
Prazdnik sent a memorandum to his managers, recommending that Plaintiéalseddrom his
position, effective August 2, 2013d. I 155. Mr. Prazdnik made the decision alone without input
from Mr. Borra, Mr. Fadoo, or Ms. Manipalli. Id. § 149.

On August 2, 2013, Plaintiff left the office early due to a “family emergé&nky.'s Supp.
Stmt. § 31a. Upon his retuam August 14, 2013, Plaintiff was notified about BTMU’s decision
to terminate his employment during a meetwigh Mr. Prazdnik, Ms. Adamsand Tamieka
Mattison, another member of the HR Department.

H. Plaintiff's EEOC Complaint and This Lawsuit

Plaintiff filed a complaint with theEEOC on August 2, 2013assertingclaims of
discrimination. See Compl 16, Dkt. No. 1; Pl.’s Opp’n Br., Ex. 15 at 2, Dkt. No-28Plaintiff
filed a corresponding complaint with the New Jersey Division On Civil RightSeptember 24,
2013. Compl. § 16. On April 23, 2014, the EEOC issued a Final Determination, permitting

Plaintiff to bring suit in Federal Court._Id.

L |
Plaintiff commencedthis lawsuit on July 17, 2014, asserting digte treatment

discrimination and hostile work enwonment claims under Title Viand NJLAD against

Defendant BTMU Compl. 1 417. In addition, Plaintiff asserts these claims against Mr. Borra

and Mr. Fadoo as aiders and abettors under NJUADDefendants now seek summary judgment

on all claims.

[l. LEGAL STANDARD

Pursuant to Fed. R. Civ. P. 56(c), a motion for summary judgmenbevdgiranted if the

pleadings, depositions, answers to interrogatories, and admissions on fileeteg#t available



affidavits, show that there is no genuine dispute as to any material fact and thatithg party

is entitled to judgment as a mattedafl. SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 247

(1986);Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). “[S]Jummary judgment may be granted

only if there exists no genuine issue of material fact that would permit a rebespumg to findfor

the nonmoving party.” Miller v. Ind. Hosp., 843 F.2d 139, 143 (3d Cir. 1988|).facts and

inferences must be construed in the light most favorable to thenneimg party. Peters v. Del.

River Port Auth., 16 F.3d 1346, 1349 (3d Cir. 1994).

[ll. ANALYSIS

A. Disparate Treatment Discrimination

Plaintiff alleges disparate treatment discrimination on the basis oanaceational origin
arising from: (1) discriminatory assignmen(2) demotion; (3) denied promotion;)(degative
performane evaluations; an@b) termination! Defendants argue that these claims shdned
dismissed because Plaintfffils to establish grima facieclaim of discrimination.In addition,
Defendants argue that they have met their burden of providing legitimatelisooiminatory
reasons for theiactions, which Plaintiff cannot rebut. The Court agrees.

Plaintiff's Title VII and NJLAD discrimination claims are governed by thmedegal

framework. Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 18873d Cir. 1996) (unlawful

! Defendants argue that Plaintiff is barred from raising a discriminatiom ca the basis of
national origin because he did not mention national origin in his original complathifith the
Equal Employment Opportunity Commission (‘EEOC”). Defs.’ Br. at 6 n.3, Dkt. NA.345T his
is unpersuasive. The limit of the district court action is “defined by the sdofhee £EOC
investigation which can reasonably be expected to grow out of the charge of distamf
Ostapowicz v. Johnson Brong®.,541 F.2d 394, 39200 (3d Cir.1976) Mere “failure to check
a particular box on an EEOC charge . . . is not necessarily indicative of a faikexbaust the
mandatory administrative remedie$sthouten v. CSX Transp. Inc., 58 F. Supp. 2d 614, 616 (E.D.
Pa. 1999). Here, Plaintiffs EEOC complaint alleges a set of facts thategftigated, would also
raise claims based on national origin. Accordingly, the Court will condiderimination claims
arising from race and tianal origin.

10



discrimination claims undéMJLAD “parallel” Title VII claims); McKenna v. Pacific Rail Sery.

32 F.3d 820, 827 (3€ir. 1994) (“The New Jersey Supreme Court has generally looked to
standardsleveloped under federal awliscrimnation law for guidance in construifigJLAD].”).
Plaintiff alleges discrimination based on circumstantial evidéndes such, Plaintiff's

disparate treatment claims are subject to NMe®onnell Douglasburdenshifting framework.

Jonesy. Sch. Dist. of Philadelphia, 198 F.3d 403, 410 (3d Cir. 1999) (citing McDonnell Douglas

Corp. v. Greepd411 U.S. 792, 802 (19738ee alsoVictor v. N.J., 203 N.J. 383, 468 (2010).

Under this framework, a plaintiff must first establisprama face case of unlawful action by the

employer. McDonnell Douglas411 U.S. at 802. “To establish a prima facie case at summary
judgment, ‘the evidence must be sufficient to convince a reasonable factfindsit &l fof the

elements of [the] prima facie case.Burton v. Teleflex Inc., 707 F.3d 417, 426 (3d Cir. 2013

(quoting Duffy v. Paper Magic Gr265 F.3d 163, 167 (3d Cir. 2001)).

To establish @rima facieclaim for employment discrimination, a plaintiff must show that:
“(1) he isa member of a protected clag®) he was qualified for the position; (3) bdfered an
adverse employmentction; and (4) the adverse employment action was made under

circumstance thatgive rise to an inference of unlawful discrimination.” Robinson v. Horizon

Blue Cross Blue Shield of N,No. 12¢cv-2981,2015 WL 4603647, at *4D.N.J. July 30, 2015)

(citing Rodriguez v. Nat'| R.R. Passenger Corp., 532 F. App’'x 152, 153 (3d Cir.)2013)
If the plaintiff meets this initial burden, the burden shifts to the defendant, who must

articulate legitimate, nediscriminatory reasons for its employment decision. St. Mary’s Honor

Ctr. v. Hicks, 509 U.S. 502, 5%/ (1993); Makky v. Chertoff, 541 F.3d 205, 214 (3d Cir. 2008)

2 Plaintiff concedes that no supervisors at BTMU, including Mr. Borra and Mr. Faslep,
uttered comments regarding Plaintiff's race or national origin. Pl.’s Resp. ¥ 10-11, 93,
152.

11



Victor, 203 N.J. at 408 n.9. This burden has been described as “relatively light,” and isldeeme
“satisfied if theemployer provides evidence, which, if true, would permit a conclusion that it took
the adverse employment action for a{acriminatory reason.Burton, 707 F.3d at 426 (quoting

Tomasso v. Boeing Co445F.3d 702, 706 (3d Cir. 2006)0Once theemployer meets its burden

of articulating a legitimatenondiscriminatoryreason, the burden again shifts to the employee to
present evidence from which a factfinder could infer that the proffered reasonpretesdual.

Jones v. Sch. Dist. of Phila., 198 F.3d 403, 410 (3d Cir. 199&pr, 203 N.J. at 408 n.9.

1. Discriminatory Work Assignments, Demotion, and Denied Promotion

Defendants argue that Plaintiff's discrimination claims arising fdisaiminatory work
assignmentsdemotion,and denied promotion fail because these incidents do not constitute
adverse employment actions. The Court agrees.

An adverse employment action is one by an employer “that is serious aifde@mgpugh
to alter an employee’s compensation, terms, conditmmgtivileges of employment.’Jones v.

SEPTA 796 F.3d 323, 326 (3d Cir. 2015) (quoting Storey v. Burns Int’'| Sec. Serv., 390 F.3d 760,

764 (3d Cir. 2004)) (internal quotation marks omittegealsoBurlington Indus., Inc. v. Ellerth,

524 U.S. 742, 7662 (1998) (A tangible employment action constitutes a significant change in
employment status, such as hiring, firing, failing to promote, reassignment wiénedif
responsibilities, or a decision causing a significant change in benefit& tangble employment
action in most cases inflicts direct economic harm.”).

First,the work assignments do not constitute adverse employment adilangtiff claims
that he receivediscriminatingassignments “which were excessive and required extensive hours
at work and at home.” Compl. 4. While Plaintiff does not identify specifigraments, he

appears to refer to his responsibilities as an IT Lead on the CBR and T360 progetde “was

12



doing three people’s work at some point.” Pl.’s Supp. Stmt. I 30. Hovileese, assignments do
not constituteadverse employment actimecause they were his original responsibilities that he
was tasked with when he was hired, Pl.’s Resp. Stmt. § 52, and thus do not canshitunge in
employment status at all, let alone a significant change.

Second, Plaintiff alleges he was discriminatorily “demoted” when he wasgmeedaway
from IT Lead to “senior team member” on the CBR and T360 projects. Plaontinds that the
reassignment was a demotion because two younger empldges,and Ms. Mannepalli, took
over the IT Lead rolesSeePl.’s Supp. Stmt. {1 20, 64kdHowever this was ot an adverse
employment action because it was a reassighmena demotion, arfélaintiff suffered no change
in job title, pay or benefits as a resulfhe reassignmenivas a mere change in reporting

relationship.SeeWalker v. Centocor Ortho Biotech, Inc., 558 Fed. App’x 216, 219 (3d Cir. 2014)

(“Employmentactions such as lateral transfers and changes of title or reporting relgsonate

generally been held not to cortigte adverse employment actions.”) (citBarlington Indus., Inc.

v. Ellerth, 524 U.S. 742, 761 (1998)ndeed despite the assignment changkintiff maintained
his title as Vice President at the same rate of pay throughout his empldyment.

Lastly, Plaintiff alleges that hexperienced “denials of promotion.” Compl. § 8. denied
promotion constitutes an adverse employment action wag@laintiff demonstrates that Hes
qualifiedfor and was rejected for the position sought, and tharnmembers of the protected class

were treated more favorably.Bennun v. Rutgers State Unigéy, 941 F.2d 154, 170 (3d Cir.

3 To the extent that Plaintiff contends that léassignment from the IT Lead role to senior team
member on the two projects constitutes a discriminatory work assignment, timgeatglso fails.
Plaintiffs’ reassignment within the CBR and T360 teams did not result iohemge in job title,
pay orbenefits. Moreover, Plaintiff cannot have it both ways by asserting thablkisvas
discriminatory because the responsibilities were too greatyendlso asserting that he was
discriminated against when he was relieved of some of the responsibility.

13



1991). Here,Plaintiff has not set forth any facts that he sought a promotion during the course of

his employment at BTMUor that others were promoted over hieeBowers v. New Jersey

Judiciary 2011 WL 3794947, at *10 (N.J. App. Div. Aug. 29, 2011) gnicna facieclaim where
plaintiff failed to apply for a promotion) Moreover,Plaintiff was not qualified for a promotion
because BTMU'’s policies require an employee to be in his position for at leage@anbefore
applying for a new job.Defs.” R.56 Stmt. 1L68-170. Accordingly, Plaintiff has not made out a
prima faciecase for discrimination arising from the alleged denial of a promotion.

2. Negative Performance Reviews and Termination

Two alleged adversemployment actions remain: (1) Plaintiff's negative performance
reviews in April and July of 2013, and (2) his termination on August 14, ZDéféndants contend
that these claims should be dismissbdcause theydo not give rise to an inference of
discrimination?* Furthermore, Defendants note that Plaintiff cannot rBleféndantslegitimate,
non-<discriminatory reasons for theaactions. The Court agrees.

First, Plaintiff points to his minority status as one of four Africamerican Vice
Presidats of 475 total employees in the MCS Department to support his disparate tteatmen
claims. SeePl.’s Supp. Stmt. § 24. However, “raw evidence of the number of minority employees
compared to the number of nonminority employees alone fails to prove uhtagdrimination.”

Daughtry v. Family Dollar Stores, Inc., 2011 WL 601270, at *7 (D.N.J. Feb. 16, 2011).

4 Defendants’ argument that Plaintiff's negative performance reviews arevessa@mployment
actions is unavailing. Negative performance evaluation results alone do ndut®ast adverse
employment action “unless they have some ‘tangible effeat tip® recipient’s employment.”™
Foster v. Ashcroft, 2006 WL 1995305, at *2 (D.N.J. July 14, 2006) (quoting Turner v. Ggnzalez
421 F.3d 688, 695 (8th Cir. 2005)). Here, a jury could reasonably conclude that Plaintiff's
performance reviews directly led to his terminatidfis supervisor, Mr. Prazdnik, recommended
Plaintiff's release from his employment directly after reviewing Plaintiff&l2 midyear
evaluation with him on July 30, 2013.

14



Next, Plaintiff argues thdte was discriminated against becausédu asked for BTMU
to offer more diversity inclusion trainindg?l.’s Supp. Stmt.  24But Plaintiff's attempt tgoint
to his ownconductto show that others discriminated against him basedisraceis flawed
Plaintiff argues that a jury could “find a correlation betwéas] having raised the ‘flag’ of
discimination and his rather abrupt termination.” Pl.’s Oppo. Br. at p. 33, Dkt. No. 48. However,
the causal relationship that Plaintiff suggestthéshallmark of a retaliation claim, and does not
indicate that Defendants’ conduct was based oralsis—only his actions.

Moreover, BTMU took steps to address Plaintiffcsncernscutting against an inference
that they received his suggestions negatively. As Plaintiff wrote to the EECQHtehded two
meetings to discuss diversity training, which was followed by the launch of asiorcitraining
program in June 20135eeOguejiofo Lir. to EEOC, PI. Ex. 16 a p. 2.

Plaintiff otherwise supports his claims with speculation and generalizdd®iclaims that
his colleagues were not “op@ninded” because “people feel why would they be relating to this
guy because they are not used to working with someone with my profile, and howed@bout
that.” Pl.’s Supp. Stmt.  22.

When asked why he believed that Defendants were treating him differergly dbadis
race, Mr. Oguejofo responded:

A:...when you are in a department where you have one race, up to 90 percent of one race

in that department, my thing and most of themehaot worked with an African American

at the VP level so if I'm relating to that person they don’'t see me as a VP.

Q: At what point did you conclude that . . . your performance evaluation wad#iyracia
discriminatory?

A: If somebody is adding misleadimgformation or plain out lying about the information

® Plaintiff appears to raisa retaliation claim for the first time in his opposition bri€eePl.’s
Opp’n Br. at pp. 3&@9. The Court does not address this claim because Plaintiff did not assert a
retaliation claim, or any facts suggesting retaliation in his Complaint.

15



that goes into my performance evaluation and becomes how | will continue ol
my career, | mean, what is the motive? . . . | keep saying the same thing over andyver, the
found it intolerableghat this guy with this profile challenged them.
Id. 11124, 28a.
Despite Plaintiff's subjective feelings, such “speculations, generalarebs gut feelings,

however genuine, do not permit an inference of discrimination to be drawn.” Lane v. Sears

Logistics Servs., In¢.No. 116157, 2014 WL 1301549, at *4 (D.N.J. Mar. 31, 20k&e also

Elliott v. Group Med. & Surgical Serv., 714 F.2d 556, 567 (5th Cir. 1983) (a “subjective belief of

discrimination, however genuine, [cannbd thebasis of judicial relie)). In sum, he record does
not contain any evidence from which a reasonable jury cbottl that Plaintiff's negative
performance reviews and subsequent terminatieretied to his race.

Even ifPlaintiff establisheaprima faciecase of discrimination, Defendants have met their

burden under_McDonnell Douglde provide legitimate, nediscriminatory reasons for their

actions. Defendants assert thataintiff's negative performance reviews and ultimatenination
reflected disagreements over business decisions, ongoing performance issues, and
unprofessionalism when interacting with managers and collead#ds.’ Br. at 17. Specifically,

Plaintiff pushed for a larger overhaul of the Data Warehouse system than MraBoivlr. Fadoo
believed was necessarRefendantasserthatPlaintiff’s increased focus on the Data Warned®
distracted fromhis other responsibilities as IT Lead on the CBR and TB86jects, as wellsahis

running nightly batches.Defs’ R.56 Stmt. {169-71, 83. They notePlaintiff's contined
substandard performance through March 2013, includngsing alanuary deadline for the CBR
project; failure to maintain communication with supervisors on the CBR project loisitemper

during meetings; and failure to address data production issues in nightly batchTiuese

deficiencies were referenced in Plaintiff's April 2013 performance evafuatio
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Plaintiff's performance did not improve befores hmandatory migyear evaluation.
Plaintiff’'s new supervisor, Mr. Prazdnik, noted that Plaintiff “was not alveaigam player, was
often abrasive and intolerant towards coworkers, acted in a disrespectful manmerhicweew
manager . . ., and was igant to constructive professional criticismid. § 139. Plaintiff missed
a deadline when his colleague departed to India. Pl.’'s Resp. Stmt. | 146. In aBthtrdiff's
mid-year evaluatiomoted thaPlaintiff needed to improve his communication with team members.
Id. at 148.

Plaintiff does not set forth any facts to suggest that Defendants’ reas@rgextual. To
show pretext, a plaintiff must point to evidence which: (1) “casts sufficient doubt ugloiche
legitimate reasons proffered by the defendant so that a factfinder couddabkkesconclude tha
each reason was a fabricatipror (2) allows the factfinder to reasonably conclude that
“discrimination was more likely than not a motivating or determinative cause cddverse

employment action.’Fuentes v. Perski82 F.3d 759, 762 (3d Cir. 1994kealsoZive v. Stanley

Roberts, le., 182 N.J. 436, 449 (2005) (“To prove pretext, a plaintiff maysmaply show that

the employer’s reason was false but must also demonstrate that the employestwated by
discriminatory intent). A plaintiff can demonstrate the latter by “showihgt the employer in
the past had subjected htmunlawful discriminatory treatment, that the employer treated other,
similarly situated persons not of hotected class more favorably, or that the employer has
discriminaed against other members ofs lprotected class or other protected categories of
persons.” Fuentes 32 F.3dat 765. A plaintiff must point to“some evidence, direct or
circumstantial, from which a factfinder could reasonably either: (1) disketlze employer's
articulated legitimate reasons; or (2) believe that an invidious discriminat@gnre#as more

likely than not a motivating or determinativause of the employer’'s action.” LaResca V.
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American Tel. & Tel. 161 F. Supp. 2d 323, 3&(D.N.J. 2001). Plaintiff does not meet this

burden.
Although Plaintiff vigorously opposed his performance reviews, providing godd®
rebuttal to his employer, a plaintiff's own disagreement does not demonsttdrt. Swider v.

Ha-Lo Indus. Inc, 134 F. Supp. 2d 608, 628 (D.N.J. 2001); Valdes v. Union City Bd. of Educ.

186 F. App’x 319, 323 (3d Cir. 2006) (an employee’s disagreement with his employer does not
rebut an employer’s proffered legitimate, nondiscriminatory reasons).

Moreover Plaintiff's statementsorroborateDefendants’narrative. Like Defendars,
Plaintiff attributes the deterioration of his relationship with Defendants to higrdesaent with
them over a business decision. Plaina#tified,“most of the problems st&d when | challenged
him on how they built the system.” Pl.’s Supp. Stmt. I 1®ailarly, Plaintiff statedthat from
the time he “challengedMr. Fadoo andVir. Borra over the “appropriate strategy for the data
model” to the “end of November and December” “they made my stay within the bank a
nightmare.”ld. { 12a. Plaintiff continued, “From that point on, the strategy was to find something
wrong with me. Anything did at that point became an issudd.  12b. These issues were not
related to Plaintiff’'s race or national origin.

Plaintiff argues thatDefendants “found it intolerable that this guy with this profile
challenged them.”1d. 9§ 28b. However, ér daes not point to angvidencesuggestinghat
Defendants’ reaction to his challenge was due to his race or national origin.iffRlagg not
name others who similarlyighgreed with their supervisors and fackfierently from him. If
anything, evidencsuggests that Plaintiff was treated similarly to others; three otheiduadls of
two different races-one of whom was the same race as Defendants Mr. Borra and Mr—adoo

received a “2” rating in their annual performantéha same time as Plaintiff. es.” R.56 Stmt.
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1 110. Accordingly, Plaintiff has not rebutted Defendants’ legitimate -disariminatory reasons
for giving Plaintiff poor performance ratings and terminating him.

B. Hostile Work Environment

Defendang arguethat Plaintiff's hostile work environment claims must be dismissed
because Defendasitconductcannot be linked tBlaintiff's inclusion in a protected class, and that
it wasnotsevere and pervasive. The Court agrees.

To state a hostile work environmeriim, a plaintiff must show that (1) the employee
suffered intentionadiscrimination because of his rac@) the discrimination was severe or
pervasive, (3) the discrimination detrimentally affected the plaintiffih@)discrimination would
detrimenally affect a reasonable person in like circumstances, and (5) the existeesgavideat

superiofiability.” Mandel v. M & Q Packaging Corp., 706 F.3d 157, 167 (3d Cir. 2GE8galso

Abramson v. William Paterson College of New Jersey, 260 F.3d 265, 276-77 (3d Cir. 2011).

Here, Plaintiff has failed to show that Defendants’ condadtied to his race. Plaintiff
allegesthat he was subject to yelling, intimidation and mistreatment, axeeassignments,
negative performance reviews, and criticism. Specifically, he claims hentiazed on the
following occasions: four times from December 2012 to May 2013 when Mr. Fatled at him
during meetingsunspecified times in December 2012 and January 2013 when Mr. Fadoo came
into Plaintiff's office without knocking; two occasions in January and February 208 Mr.

Fadoo “rebuked” Plaintiff for sitting in his officeand when Plaintiff received negative

performance reviews iApril and July 2013. None of these incidencesdsally discriminatory?

® Plairtiff concedeshat no supervisors at BTMU ever made disparaging or offensive comments
to him regarding his race or national origibefs.’ R.56 Stmt. §{ 10-11, 93, 152.
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While facially neutral conduct alone may support a finding of hostile workingamaent,
Plaintiff must show that the facially neutral conduct was motivated by discrimn&ieeCleqg

v. Falcon Plastics, Inc2006 WL 887937, at *25 (3d Cir. April 6, 200®eaceWickham v. Walls

409 Fed. App512, 520 n.1 (3d Cir. 2010) (“the presence or absence of [racially discriminatory
statements] often proves helpful when evaluating whether facially neutral cosdlroten by
invidious motive¥). Plaintiff has not done this.

For instancePlaintiff contends that on one occasion, his supervisor, Mr. Prazdnik, told
him that Defendants Mr. Borra and Mr. Fadoo “were planning to get [him] fired;5 Slipp.
Stmt. 1 26, which Defendants disputefs.’ R.56 Stmt. 1 122, n.5. Even if Defendants had made
such a statement, there is no evidence that it stemmed from animosity towards Blaau&for
national origin. Indeed, Plaintiff has set forth a set of facts to suggest thatatisnship with
Mr. Borra and Mr. Fadoo deteriorated because of a disaggnt about the strategy for the Data
Warehouse—not because of Plaintiff's race or national origin.

A plaintiff mayalsoshow discrimination based on facially neutral conduct by showing that
he was teated differently from otherdlere, Plaintiff has ot alleged that employees of other races
werefree fromrebukes and criticism. Nor has Plaintiff alleged #rag other AfricarAmerican
employeesveresubject to the same treatment as himself.

Because the Court dismisses Plaintiff's hostile work environment claimiltimeféo show

intentional discrimination} does noteach thesevereor pervasive prong.

" The Court notes that Plaintiff's allegation involves hearsay. Nonethelessd@afs deny that

Mr. Prazdnik made such a statement. Defs.” R.56 Stmt. {122, n.5. Mr. Prazdnik expValimesd, “
| told [Plaintiff], from what my recollection is, that iféhe’s any perceived friction or disagreement
... it would be better for him to allow for me to put him a position where he’d be successful.”
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C. Individual Liability for Defendants Borra and Fadoo

Finally, Defendants argue that there is imdividual liability for Plaintiff's former
supervisors, Mr. Borra and Mr. Fadoo because they did not aid or abet discrimowatdugt.
The Court agrees.

Unlike federal lawNJLAD provides for claims against individual employees who “aid,
abet, incite, compel or coerce” any acts forbidden under the statute. N8.8)%12(e);see

Tarr v.Ciasulli, 181 N.J.70, 83 (2004)To establish a claim for aiding and abetting lighiunde

NJLAD, a plaintiff must show that: (1) the party whom the defendant aids must perform a
wrongful act that causes an injury; (2) the defendant must be generally@ivies role as part of
an overall illegal or tortious activity at the time thee provides the assistance; [and] (3) the
defendant must knowingly and substantiaBigiat the principal violatiori.’ Tarr, 181 N.J. 70, 84

(quotingHurley v. Atlantic City Police Dep; 174 F.3d 95, 129 (3d Cir. 1999)

Here, Plaintiff's claims against Mr. Borra and Mr. Fadoo fail bee#usre is no underlying
wrongful act which they aidedAs such, Plaintiff’'s aiding and abetting claims fail.
[Il. CONCLUSION

For the reasons set forth herddefendang’ motion for summary judgment@GRANTED.

Dated: September 202016

/s Madeline Cox Arleo
Hon. Madeline Cox Arleo
UNITED STATES DISTRICT JUDGE
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