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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

D.M. & L.M. o/b/o E.M., LEARNING
CENTER FOR EXCEPTIONAL
CHILDREN ,

Civil Action No. 14-462QES)
Plaintiff s,
OPINION
V.

NEW JERSEY DEPARTMENT OF
EDUCATION, et al.,

Defendants.

SALAS, DISTRICT JUDGE

This matter comes before tBeurt on Defendants’ motion to dismiss Plaisti€omplaint
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). (D.B3NoDefendants
arethe New Jersey Department of Educa{fddJDOFE’); Linda Chavez, NJDOE Passaic County
Supervisor of Child Study; and Peggy McDonald, NJDOE Director of the Officgpetial
Education Programs (collectively, “Defendants”) The Court has considered the parties’
submissions and decidesstimatter withoutoral argument pursuant teederal Rule of Civil
Procedurer8(b). For the reasons below, the Court granfzart and denies in pabtefendants’
motion to dismiss.
l. Factual and Procedural Background

The Court previously discussed the factual backgradititis case as it relatés Plaintiffs
D.M. and L.M. (collectively, “Plaintiff Parents”) and their daughteM. (D.E. No. 23Aug. 28,

2014 Opinion (“Op.”) at #). Thereforethe Court will primarily detail the factual background as
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it relates to Plaintiff Learning Center for Exceptional Children (“LCEC’Y anll briefly restate
the facts underlying Plaintiff Parents’ claims.

A. Background Regarding LCEC

LCEC is a private school for students with disabilities (“PSSID.E. No. 1, Complaint
(“Compl.”) 11 2, 34). LCEC's studentshave been classified by their local school districts as
eligible to receive special education and related seryiegsuant to the Individuals with
Disabilities Education Act (“IDEA”) and Newersey statutes and regulationkl. {38). Each
student that attends LCEC has an Individualized Education Program (“IERIgtighates LCEC
ashis or hereducational placement.(ld. 139). LCEC currently maintains two programs, which
are informdly known as the “Spegorogram” and the “Scolegrogram.” (d. § 36). The Speer
program is located in Clifton, New Jersey and is housed in the same building as Tedaging
Center (“TLC"), a private, regular education schéofld. 1 37, 45, 48).

To comply with the IDEA’s mandate that students be educated in the “leasttikestr
environment,” LCEC integrates students in the Sgmegramwith TLC’s studentsfor non
academic activitieslike lunch and recess. (Id. § 40). This practice is @fh referred to as
“mainstreaming.” Id.  17). Currently ten students in the Spggogram have IEPs thatso call
for mainstreaming in theiacademicprograms (ld.  41). LCEC provides thiscademic
mainstreaming by integratindpe ten students, t@a varied extentwith “the regular education

population at TLC.” Id. 11 4143).

L An IEPis a written statement for a child with a disabili®0 U.S.C. § 1414(d)(1)(A). An IERcludes
statements gfamong other thingsthe childs present levels of academic achievement and functional
performance,” fheasurableannual goals, including academic and functional goals,” and “the Epecia
education and related services and supplementary aids and services . . . talkd pvdkie child.”ld.

2 The Scoles program is housed at a different location in Cliftah{ 62).

3 Section 1412(a)(5)(Adf the IDEA provides that, “[tJo the maximum extent appropriate, children with
disabilities . . . are [to be] educated with children who are not disabled.” 20.8.5422(a)(5)(A).



Before the start athe 20112012 school yealNJDOE required.CEC to apply for “non
temporary approvalof its Speer program. Id.  47). Accordingly, LCEC submitted a
“Comprehensive Program Proposal”’ NdDOE which explicitly listedthe “[ijntegration of
disabled and nodisabled peers to promote appropriate social modeling and langasageihique
feature of LCEC’s program(D.E. No. 16, Ex. A, Comprehensive Program Proposal;aee
alsoCompl 1 49). By letter dated July 19, 2018JDOEapproved.CEC for the 20142012 and
2012-2013 school years. (D.E. No. 1-7, Ex. B, Approval Ledes;alscCompl. T 50).

In 2013,LCEC sought approval to relocate the Speer Progmt®9 Scoles Avenue,
where the Scoles program was housed. (Compl.  53). To that end, on August 5, 2013, LCEC
submitted forms to NJDOE that detailed its academic prograltsY(5457; D.E. No. 1-8, Ex.

C, Relocation Forms). On December 2, 2013, during the cofitise relocation approval process
the Interim Executive Superintendent for Passaic County, Scott Risent,a letter to LCEC
(Compl. 1 58). This letterequesteda statemat of assurance that nquublic school students
from TLC arenot in class with public school students from LCEC.” (D.E. N8, Ex. D,Dec. 2,
2013 Letter From Scott Rixford at ee alsaCompl. T 58).

By letter dated December 19, 201 ECrespondedo Rixford andchallenged NJDOE'’s
authority to prohibit it from mainstreaming. (D.E. NelQ, Ex. EDec. 19, 2013 CECResponse
Letter (“LCEC Response Ltr."at 2 see alsaCompl. {61). In pertinent part, LCEC stated that it
was “unaware of any code provision that prohibits the location of special neederclatdt
typically developing children in the same classroom.” (Dec. 19, 2013 LCEC Redjoree?).
LCEC furtherasserted thdthe ‘mainstreaming’ of students with special needs is encouraged by
federal and state education laws and regulations, and would be done pursuant to the students’

Individualized Education Plaris(ld.).



Roughly two months latet, CEC received a lettataed February 14, 2@from Defendant
Linda Chavez, stating that LCEC'’s application for relocation had beenddef@empl.{ 63;see
alsoD.E. No. 111, Ex. FFeh 14, 2014 etter from Linda Chavez (“Chave#r.”) at 1). Chavez
stated that the basis fure denial was LCEC's practice of “plac[ing] special needs children and
typically developing children in the same classroom. . . . in violation of N.J.A.Q46A7(3.”
(Chavez.tr. at 1(internal quotation marks omittedjee alsaCompl. § 64).LCEC claims thatas
a result of this deniaNJDOE“was now disapproving program ithad previously approved only
two years priar at which time the mainstreaming aspect of the Speer program was explicitly
identified for the DOE, and the DOE approved it.” (Compl. T 66).

Subsequentlyhy letter datedarch 18, 2014, Defendant Peggy McDonadl¥ised CEC
that it was being placed on “conditional approvstidtuseffective the date of the letten part
becausé. CEC’s mainstreaming practices violated N.J.A.C. § 6A414(a). (D.E. No. 113, Ex.

H, Mar. 18, 2014 etter From Peggy McDonald (“McDonalttr.”) at 1-2; see alsaCompl. | 73).

As a result of its conditional approval status, LCEC is prohibited from accemimgtudents.
SeeN.J.A.C. 8 6A:147.10(b)(2(1) (“An approved private school which is issued a conditional
approval status may not accept new student&€e alsaCompl. § 76; McDonald.tr. at 1). As

of the filing of this action in July 2014t least one school distriglanned taemovethree students
from LCEC for the 2014015 school yeabecause of LCEC’s conditional approval status
(Compl 14 8384). LCEC claims that its conditional approval stdtasled to substantial financial
loss. (d. 11 89, 93).

LCEC initially appealed its conditional approval status to the New Jerseynissioner
of Education(*the Commissioner”py filing a motion for emergent relief on May 21, 201(4d.

9 111). This motion was transmitted to the New Jersey Office of Administrative LawL(*})



and the Commissioner issued a final decision on August 10, 2014, denying LCEC’s motion for
emergent relief(D.E. No. 331, Memorandum of Law in Support of State Defendants’ Motion to
Dismiss the Complaint Pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6) (“Def. Mov. B4:") a
5). In addition to filing the motion for emergent relief, LCEC also fddeletition of Appeal with
the Commissionerchallenging NJDOE's decision to place it on conditional approval status
(Compl. | 122). This appeal was subsequently consolidated in the OAL with a related appeal,
challengingNJDOE'’s denial oL CEC’s request taelocateits program. I¢. 1999, 122-23.

In May 2015, LCEC and NDOE filed crossmotions for summary decisiaegarding the
pending petitions of appeal S€eD.E. No. 39-1, Initial Decision of AJ Bass (“ALJOp.") at 3;
see alsd.E. No. 36, July 17, 2015 Joint Dtr.On August 14, 2015, Administrative Law Judge
(“ALJ”) Ellen S. Bass issued an Initial Decision dismissing the petitions oéadpgranting
NJDOE’s motion for summary decision, and denying LCEC’s motion for sunuahearsion. ALJ
Op.at 12). In pertinent part, the ALJ concluded that NJDOE’s action “in March 2014, placing
LCEC on conditional approval because children were improperly mainstreamed, wgsiapgpr
and consistent with law and regulationld.(at 11). On September 24, 201t Commissioner
of Education adopted the ALJ’s Initial Decision as the final decision in therm@iieE. No. 45
1, Commissioner of Education Decision).

B. Background Regarding E.M.

Plaintiff Parents’ daughter, E.Mwyasclassified by her local school district elsgible to
receive special education and related services under the cat®lydtiply Disabled” (Compl.
121). Since January 20,1E.M. hasbeena studentat LCEC pursuant to an IEP tragsignate
the schoolas herout-of-district educational placeme based on heacademic, social, and

emotional needs.Id. 1 22-23. Among other thing€:.M.’s “IEP calls for her to [be] integrated



with regular education students in a small classroom atwitiCa low studento-teacher ratid

(Id. T 25). According to Plaintiff Parents, “the mainstreaming component of [EIBRE. . . is
essential to E.M’s education,id( 1 29), ancE.M.’s “IEP team is in agreement that LCEC is the
most appropriate placement for E,lds the mainstreaming componi is a large part of what E.M.
needs to be successfulid (f 32).

C. Procedural History

On July 23, 2014after LCEC commenced administrative proceediolallengingits
conditional approval statu®laintiffs filed the instantthreecount Complaint. (D.E. No. 1).
Plaintiff Parentsallegein Count Onehat Defendants NJDOE and Chavez have violated E.M.’s
rights under the IDEA. (Compl. 1 138). In particuRligintiff Parents seekjadicial declaration
that Defendants NJDOE and Chavéaderpretation of . . . N.J.A.C. 6A:14.7(a) interferes with
E.M.’s right under the [IDEA] to have her program implemented as formulated byfef] (Id.

1 138(a)) italics omitted). Additionally, Plantiff Parents seek an injunction prohibiting &/ez
and NJDOE“from enforcingN.J.A.C. 6A:144.7(a) in a manner that precludes LCEHGM
implementing the mainstreaming component of E.M.’s IERd: [ 138(b))(italics omitted. In
Count Three of the ComplairR]aintiff Parentassert they arentitled toattorneys’ feeand costs
pursuant to 20 U.S.C. § 1415(i)(B)(upon prevailing on their IDEA claim(ld. 1 142144).

In Count Twoof the Complaint LCEC allegesthat, by prohibiting the schodfom
mainstreamingstudents in accordance witheir IEPs Defendants NJDOE and Chavez “have
precluded LCEC from honoring its legal obligations under the IDEA and correspatdiadaw
to implement students’ IEPs.”Id( 1 140). LCEC seeka judicial declaratiorthat Defendants
NJDOE and Chavez’s interpretation of N.J.A.C6/A144.7(a) “interferes with LCEC’s

obligations under the IDEA,” and that “the IDEA permits LCEC to implemeRslthat contain a



mainstreaming component.” Id( 1 141(aXb)). Additionally, LCEC seeks an injunction
prohibiting Defendants NJDOE and McDonald “from continuing to keep LCEC on conditional
approval status.” 1d.  141(c)).

Plaintiffs filed the Complaint on an emergent basis, as they commenceditmsoacJuly
23, 2014 by way of an Order to Show Cause seeking temporary restrairaspeglominary
injunction lifting LCEC’s conditional approval status. (D.E. Meb). Thatsameday, the Court
heard oral argument, denied Plaintiffs’ request for temporary restramdsset a expedited
briefing schedule regarding the request for a preliminary injunction. (D.E. No. 3).

On July 28, 2014, Defendants moved to dismiss Plaintiffs’ Complaint. (D.E. No. 5).
However, on August 11, 2014, Defendants requested permission to wittldsmwnotion to
dismissand refile it at a later date(D.E. No. 21). On August 14, 2014, the Court granted
Defendants’ requesind furtheigrantedhat Defendants had leave to refileittmotionto dismiss
following theresolution of Plaintiffspending preliminary injunction motion. (D.E. No. 22). On
August 28, 2014, the Court granted a limited preliminary injunction in the form of apstay
order,” which enjoined Defendants from interfering with LCEC’s implentemtaof E.M.’s IEP
during thependency of the proceedings. (D.E.sN23, 24). On December 12, 2014, the parties
submitted a joint filing containing Defendants’ refiled motion to disraisg supporting brief
(D.E. Nos. 33, 331), Plaintiffs’ oppositionbrief, (D.E. No. 324), and fendants’ replyprief,
(D.E. No. 33-8). The matter is now ripe for resolution.

Il. Legal Standards
A. Federal Rule of Civil Procedure 12(b)(1)
Federal courts have limited jurisdiction to adjudicate cases and contrevesgieU.S.

Const.art. Ill, 8 2. The burden of demonstrating the existence of federal jurisdiction is on the



party seeking to invoke itSee Common CausePRd. v. Pennsylvanigb58 F.3d 249, 257 (3d Cir.
2009) (citingDaimlerChrysler Corpv. Cung 547 U.S. 332, 342 (260).

A motionto dismisspursuant to Federal Rule of Civil Procedure 12(b)attacks. . .the
right of a plaintiff to be heard in Federal courtCohen v. Kurtzmam5 F.Supp. 2d 423, 428
(D.N.J. 1999) When ruling on such a motion, a distinctiomshbe made between a facial and
factual attack.Mortensa v. First Fed. Sav. & Loan Asgs'549 F.2d 884, 891 (3d Cit977).“[A]
facial attack ‘contests the sufficiency of the pleading&8nstitution Party of Pa. v. Aicheglé57
F.3d 347, 358 (3d Cir. 2014) (quotifrgre Schering Plough Corp. Intro678 F.3d 235, 243 (3d
Cir. 2012)). By contrast,d factual attack concerns thetual failure of a [plaintif§] claims to
comport [factually] with e jurisdictional preregsites’ Id. (quotingCNAvV. United Statesb35
F.3d 132, 139 (3d Cir. 2008lterations in original) (internal quotation marks omitjedj the
Rule 12(b)(1) motion is a facial attack, “the court looks only at the allegatiadhe pleadings and
doesso in the light most favorable to the plaintifiJ.S. ex rel. Atkinson v. Pa. Shipbuilding Co.
473 E3d 506, 514 (3d Cir. 2007{¢iting Mortensen549 F.2d at 891)On the other hand, when
the Rule 12(b)(1) motion is a factual attack, “no presumptivhfulness attaches to plaintsf
allegations, and the existence of disputed material facts will not preclude theotnilfrom
evaluating for itself the merits of jurisdictional claimdviortensen549 F.2d at 891.

Additionally, “courfs] can raisesua sponteubjectmatter jurisdiction concerns.Nesbit
v. Gears Unlimited, In¢347 F.3d 72, 77 (3d Cir. 20Q3ee alsd-ed. R. Civ. P. 12(h)(3) (“If the
court determines at any time that it lacks subjeatter jurisdiction, theourt mustdismiss the
action.”). The same standard of review applies regardless of wreett@Irtraises subject matter
jurisdiction sua sponteor whether a party moves for dismissal pursuant to Rule 12(b)(1).

Thompson v. MartingNo. 105990, 2012 WL 2990646, at *2 (D.N.J. July 20, 2012) (citing



Orthopedic Specialists of N.J. PA v. Horizon Blue Cross/Blue Shield p5N8JF. Supp. 2d28,
131-32 (D.N.J. 2007)).

In the context of an IDEA claim, as is the case h&tee exhaustion of administrative
remediess a jurisdictional matter H.A. v. Teaneck Bd. of Edudlo.09-3301, 2010 WL 891830,
at *4 (D.N.J. Mar.10, 2010). When claims fall within the ambit of the IDEA, plaintiffs fail to
exhaust their administrative remedies, and no exception to the exhaustion reguappliesa
court must dismissuch claimdor lack of subject mattgurisdiction. Batchelor v. Rose Tree
Media Sch. Dist.759 F.3d 266, 269, 281 (3d Cir. 2014).

B. Federal Rule of Civil Procedure 12(b)(§

For a complaint to survivdismissalpursuant to Rule 12(b)(6if “must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausitdefare.” Ashcroft
v. Igbal 556 U.S. 662678 (2009)citing Bell Atl. Corp. v.Twombly 550 U.S544, 570 (200%)

In evaluating the sufficiency of a complaint, a court must accept allpheziled factual
allegations contained in the complaint as true and draw all reasonable inferefases of the
non-moving party.SeePhillips v. Cntyof Allegheny515 F.3d 224, 23@d Cir. 2008).However
“the tenet that a court must accept as true all of the allegations contaiaedomplaint is
inapplicable to legal conclusions,” and “[a] pleading that offers ‘labels andusimict’ or ‘a
formulaic recitatio of the elements of a cause of action will not’ddgbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555).

“In deciding a Rule 12(b)(6) motion, a court must consider only the complaint, exhibits
attachedo the complaintmattersof public record, as well as undisputedly authentic documents
if the complainant’s claims are based upon these documeviesyer v. Belichick605 F.3d 223,

230 (3d Cir. 2011). Where a complaint is subject to dismissal under Rule 12{®}{B}rict cour



must permit a curative amendment unless such an amendment would be inequitable or futile.”
Phillips, 515 F.3d at 245.
[l . Discussion

A. Plaintiff Parents’ Claim

In CountOne of the Complaint, Plaintiff Parents allege tHp]tates receiving federal
funds for education must provide every disabled child witihe@ appropriat@ublic educatiori
(‘FAPE), which is embodied in an Individualized Education Program.” (Compl. § 132). They
assert that the “IEP is the mechanism thilowghich an education is delivered to disabled
children.” (d. { 133). Plaintiff Parents allege thdi] n enforcing N.J.A.C. 6A:14-4.7(a) against
LCEC in a manner that precludes it from implementing the mainstreamingooemt of E.M’s
IEP, the [NJDOERNd Linda Chavez have violated E.Mrights under the IDEA.” I¢. 1 138
(italics omitted)

Defendants argum relevant parthat Count Oneshould be dismissed becauBkintiff
Parentshave not stated a valid claim under the IDEA. (Def. Mov. B2&t However, #er
reviewing the parties’ arguments connection with the motion to dismjske Courtsua sponte
raised thejurisdictional issue of whether Plaintiff Parentsvere required to exhaust their
administrativeremedies beforeyssuing theirlDEA claim in federal courf (D.E. No. 34,July
10, 2015Letter Orde). In response, both parties submitted supplemégttal briefs in support
of their positions.The Court first addresses whether it has subject matter jurisdiction over Plaintif
Paents’ claim, as that is a threshold issue.

Plaintiff Parentscontendthat there is no administrative process through which they can

challenge NJDOE's interferenceith their daughter’'s rightsinder the IDEA.(D.E. No. 35,

4 As noted in the Court’s previo@pinion, it is undisputel that Plaintiff Parents have not filed a complaint
with NJDOE or a petition foa due process hearing. (Op. at 7 n.4).

10



Plaintiffs’ Reply Letter (“PIReply Lir.”) at 1-2). In the alternative, they argtieat even if thg
could avail themselves of thadministrative processhar claim raises apure question of law,
which is a recognizedexceptionto the exhaustionrequirement (Ild. at 24). By contrast
Defendants assethat to the extenPlaintiff Parentsallegethat NJDOE'’s regulation of LCEC
interferes with E.M.’s IEPthe administrative process the appropriate forum fdheir IDEA
claim. (D.E. No. 37, Defendants’ Reply Letter (“Def.gReLtr.”) at 3-4). Specifically, they argue
that this type of “claim falls squarely within the administrative procedar a due process
complaint.” (d. at 3). Furthermore, Defendants arghat the exceptions to administrative
exhaustion do not apphere (Id. at 45).

Generally, parties are required to exhaust their administrative remedies fpefeuing an
IDEA claim in federal courtSection1415(i)(2)of the IDEAprovides that “[ajy party aggrieved
by thefindings and decision made” andue process hearing “hafkg right to bring a civil action
with respect to the complaint .in a distict court of theUnited States.” 20 U.S.C.B115(i)(2).
When a district court hears an action brought pursuant 8§ 1415(i)(2), the court reviews the
administrative record, hears any additional evidesutemitted by eithergrty, and is authorized
to “grant such relief as the court determines is appropriégde8 1415(i)(2)(C)(i}(iii). Although
8 1415(i)(2) grants subject matter jurisdiction to federal cotiitss clear from the language of
the [IDEA] that Congress intended plaintiffs to complete the administrative process before
resorting to federal court. Komninos v. Upper Saddle River Bd. of Eda& F.3d 775, 7783¢
Cir. 1994) see alsoBatchelor 759 F.3dat 272 (*In the normal case, exhausting the IDEA
administrative process is regedfin order for the statute gpantsubject matter jurisdiction to the
district court” (internal quotation marks and alteratiamsitted); R.S. v. Glen Rock Bd. of Educ.

No. 140024,2014 WL 7331954, at *8D.N.J. Dec. 19, 2014)Individuals who wish to state a

11



claim under the IDEA, howevermustexhaist administrative remediegrior to initiating a
lawsuit” (quotingBlunt v. Lower Merion Sch. DistZ67 F.3d 247, 270-71 (3drC2014))).

Strong policy justificationsunderlie therequirement thal party exhaust his or her
administrative remedies before pursuing IDEA claims in federal c&annninos 13 F.3d at 778
see also J.T. exrel. A.T. v. Dumont Pub. S&33 F. App’x 44, 53 (3d Cir. 2013tatingthat the
“exhaustion rule serves a number of important purposes, including (1) permitting thisecger
agency discretion and expertise on issues requiring these charactg@stiabpowing the full
development of technical issues and a factual record prior to court revi@re@ntingleliberate
disregard and circumvention of agency procedures established by Congress; aradd{dy a
unnecessary judicial decisions by giving the agency the first opporturmityrect any errdy.

Nonetheless, the Third Circuit hadentified four exceptios to the administrative
exhaustion requirementSeeKomninos 13 F.3d at 778. These exceptions include situations
“where: (1) exhaustion would be futile or inadequate; (2) the issue presented is plegdy a
guestion; (3) the administrative agency cannot grant relief; and (4) exhaustion weddesere
orirreparable harm.'D.E. v. Central Dauphin Sch. Dis?.65 F.3d 260, 275 (3d Cir. 2014)here
is an overlap between the four exceptioss;aurts have recognized that one ground fadifig
futility is where the issues involved are purely legaée Lester H. by Octavia P. v. Gilho@16
F.2d 865, 869 (3d Cir. 199(%ee also OldBridge Bd. of Educ. v. R.D. ex réllo. 15-3886, 2015
WL 4464152, at *4 (D.N.J. July 21, 2015) (“The purkdgal exception teexhaustions derived
from thefutility exception’); D.D., Kristi H. ex rel. Virginia H. v. TAValley Sch. Disf.107 F.
Supp. 2d 628, 633 (M.D. Pa. 20007 (e basis for the exception regarding purely legal questions
is futility.”). “Absent the existence of any of those exceptions, failure to exhaust will @epriv

federal court of subject matter jurisdiction.Central Dauphin Sch. Dist.765 F.3d at 275.

12



Significantly, “[t|he party seeking relief fromxhaustion bears the burden of proof.V. ex rel.
G.V. v. Montgomery Twp. Sch. Dist. Bd. of EdNo. 132595,2013 WL 2455967, at *4 (D.N.J.
June 5, 2013) (citinglonig v. Doe 484 U.S. 305, 327 (1988)).

Here, Plaintiff Parents argue that the administrative process does nat ffem to
challenge NJDOE's “interference with E.M.’s rights under the IDBAtause NJDOE cannot be
a party at the administrative leve{PIl. Reply lir. at 1-2). The Courtagres. On appeal of the
preliminary injunctimm entered in favor of Plaintiff Parents, the Third Cirduéld that,“the
administrative process [in the instant case] would be unable to grant relief, axtthast®n of
that process is unnecessari2’M. v.New Jersey Dept. of Edublo. 144044, 2015 WL 5255088,
*4 (3d Cir.Sept. 102015). In particular, the Circuit concludddat “[n]either IDEA nor the New
Jersey administrative code provides administrative means for a pareatlémgé an action of a
state agency, only to challenge action of a local public school systiein.’As the Third Circuit
noted, Plainiff Parentsare notchallengingthe local public school systemn fact, Plaintiff
Parentsagree with the local public school system. Rather, it is the stateyg decision which
Plaintiff Parentsseek tochallenge Accordingly, Plaintiff Parents‘failure to exhaust [the]
administrative remedies does not deprive the District Court of jurisdictidn.”

Next, the Court considers Defendargsgumens that Count One of the Complaint should
be dismissedFirst, Defendants argue ththe Court should dismigSount One becaugdaintiffs
do not have a right to dictatdae NJDOE’s regulatory function. (Def. Mov. Br. at -28).
According to Defendant®laintiff Parentsrequested relief would require an order directimg
NJDOE to approve TLC. Id. at 2325). By contrast Plaintiff Parentsassert that they are not

seelng an order directing the NJDOE to apprdueC. (Pl. Opp. Br. at 9).

13



Defendants’ argument fails to consider, howethes totality of Plaintiff Parents’ requested
relief. Pursuant to CourDne Plaintiff Parentseeka declaratory judgment, an injunction, and
any other relief the Court deems just. (Compl. T 13@&(g) In particular,Plaintiff Parentseek
declaratory judgment that Defendants’ “interpretation of the regulatiomdfat N.J.A.C. 6A:14
4.7(a) inteferes with E.M.’s rights under the Individuals with Disabilities Act .”. (Compl.
138(3). Defendants have failed,tbowevergstablish why a declaratory judgment is unavailable
to Plaintiff Parents under the IDEA. Indeed, aldmtory judgment is an action where “any court
... may declare the rights and other legal relations of any interestedgekiyg such declaration,
whether or not further relief is or could be sought.” 28 U.8.2201(a). Whether or not Plaintiff
Parentsother requested reliefould require an improper order or regulation of the NJDOE is of
no moment with respect to the declaratory judgment soudghtieclaratory judgment does not
require the Court to issue an order directing the action of the parties, it providesutighe
ability to “declarethe rights and other legal relations” of the partie€Z88 U.S.C.8§8 2201(a)
(emphasis added}ee alsdStepSaver Data Sys., Inc. v. Wyse Teélh2 F.2d 643, 649 (3d Cir.
1990) (“The idea behind thfDeclaratory Judgment] Act was to clarify legal relationsti)ps
Black’s Law Dictionary (10th ed. 2014Jefining declaratory judgment aslariding adjudication
that establishes the rights and other legal relations of the parties without pydeidor odering
enforcement”).Accordingly, Defendants fail to establish why Count One should be dismissed.

Second, Defendants contend ttreg NJDOE'segulation of LCEC does not givdaintiff
Parents a right of action under the IDEA. On appeal, the Thiiodiit recently addressed whether
Plaintiff Parentsclaims falls within Section1415 of the IDEA. According to the Third Circuit,

E.M. believes that the [NJDOE’s] interpretation of the scope of LCEC'oagalsr
is incorrect, arbitrary, and capricious. By imposing its interpretatiomec$cope of

5 Any issues witlthe implementation or availability éflaintiff Parents’ requested reliafebetter suited
for asummary judgment or triglvhen the Court can consider matters outside of the Complaint.

14



LCEC’s approvals on E.M., the [NJDOE] would prevent E.M. from having her IEP

implementd as worded: that she attend LCE@integrated classes with students

at TLC. Because receiving an education in compliance with her IEP is & part o

receiving a free appropriate public education under IDEA . . . the [NJDQi]ss

arguably interfering wth her ability to receive a free appropriate public education.

The entire purpose of § 1415 is to provide parents “procedural safeguards with

respect to the provisions of a free appropriate public education.”

D.M., 2015 WL 5255088, *Fciting 20 U.S.C8 141%a)). Additionally the Third Circuit stated
that:

E.M’s claim focuses on a responsibility of the state educational agency under

IDEA: proper regulation of private school to which local puisiihool districts will

send students with disabilitiedf the [NJDOE] fails to do this properly, it has

directly breached one of its obligations under IDEA. . . . The fact that E.M.

challenges the way in which the [NJDOE] performs one of its obligationstatea

educational agency under IDEA demonstrates Ehil.’s claims falls within the

ambit of § 1415.

Id. (citing 20 U.S.C 8 1415(a)(10)(B)).

Essentially, the Third Circuit helbecause Plaintiff Parents challenge the NJDOE'’s
performance as a state agency under the IBiEththe effect it has on E.M.’s IEP, their claims fall
within the purpose obection1415 of the IDEA.Seed. Given the Third Circuit’s interpretation
of Plaintiff Parentsclaims,the Court concludes that Plaintiff Parents have a private rigittioin
under the IDEA. Thus, the Court denies Defendants’ motion to dismiss Count One of the
Compilaint.

Given that Count One of the Complaint survives, the Court concludes that Count Three—
attorneys’ fees for prevailing on Count Ongay proceed as well

B. LCEC's Claim

Defendantseek to dismiss Count Two of the Complaint on the grounds that | &E&

PSSD does not have privateright of action under the IDEA. (Def. Mov. Bat 1518). In

response, LCE@ssertshat it has a private right of action because its claim is basaganicular

15



child’s educational needgD.E. No. 334, Plaintiffs’ Brief in Opposition to Defendants’ Motion
to Dismiss (“Pl. Opp. Br.”) at 15 To resolve this motion to dismiss, tBeurtassessewhether

a PSSD has a private right of action to sustate education agenc{SEA’) for an alleged
violation of the IDEA. For the reasons set forth below, the Court concludes that a PSSidtdoe
have such a right of actiand that LCEG claim thereforemust be émissec’

The Supreme Court has made clear that, “[l]ike substantive federalrsateprights of
action to enforce federal law must be created by CongrédésxXander v. Sandova@32 U.S. 275,
287 (2001) (citingrouche Ross & Co. v. Redingt@d?2 U.S. 560, 578 (1979)). An express right
of action exists where Congress explicitly provides for it in the text of therdkstatute itself.
Wisniewski v. Rodale, IncG10 F.3d 294, 297 (3d Cir. 2007Three Rivers Ctr. v. Hous. Auth. of
the Cityof Pittsburgh 382 F.3d 412, 420 (3d Cir. 2004). As the Third Circuit explainddhise
Rivers Center“[d]etermining whether a statute explicitly provides a private remedylves a
relatively straightforward inquiry. A court must look to the texthef statute to see if it states, by
its terms, that a private party may bring suit to enforce it.” 382 F.3d at 420.

In the absence of an express right of action, tatamust next look to Congressigent in
enacting a statute to determine whethevatuld be appropriate to infer a right of action for the
party seeking to enforce itAm. Trucking Ass’n Inc. v. Del. River Joint Toll Bridgemmn, 458
F.3d 291, 296 (3d Cir. 2006). The Third Circuit emplaysvo-step inquiry for determining
whethera federal statut@rovides an implied private right of actiof(1) whether Congress
intended to create a personal right in the plaintiff, and (2) whether Congress intendeaté¢ a

personal remedy for that plaintiffMcGovern v. City of Phila554 F.3d 114, 116 (3d Cir. 2009).

6 Because the Couholdsthat LCEC lacks a private right of action under the IDEA, the Court does not
address Defendants’ alternative argument that “LCEC’s appeal of its coadliipproval status fails to
state a claim upon which relief can be granted under the IDE2e&def. Mov. Br. at 18).
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An affirmative answer to both prongs of the inquiry is required in order to holéhiaplied
right of action exists in a federal statutd. Indeed, “[a] court may find an implied right of action
‘only where it @anconfidently conclud€ongress so intended.3pencer Bank, S.L.A. v. Seidman
528 F. Supp. 2d 494, 500 (D.N.J. 2008) (quoting. Trucking458 F.3d at 303).

In accordance with these principles, the Court first looks to the langualye EA to
detemine whether the statute provides an express right of action for a PSSDato SHA.

I. Express Right of Action

The IDEA guarantees that all disabled children are provided wiRARE, 20 U.S.C.
§81412(a)(1)(A) and the statuteestablishes an elaborgbeocedural mechanism to protect the
rights of those individual$ Komninos, 13 F.3dat 778;see also S.N. v. Washington Twp. Bd. of
Educ, No. 113876, 2012 WL 4753428, at *1 (D.N.J. Sept. 27, 2012)p(igress enacted the
IDEA as a means to ensure that states follow a mandate to projideP&] to all disabled
children.” (citing 20 U.S.C. § 1412(a)(1)(A) Rancocas Valley Reg’l High Sch. Bd. of Educ. v.
M.R., 380 F. Supp. 2d 490, 496 (D.N.J. 2005)HETexpress language of the IDEA exists to
guarantee that chitdn with disabilities receive a [FAPE].”).

The IDEA contains no language expressly providi@SSD with a private riglof action
to enforce a child’s right to a FAPHN fact, the languagef the IDEA “strongly suggests that
Congress intended to provide a private right of action only to disabled children anctaetsf
Lawrence Twp. Bd. of Educ. v. New Jergey? F.3d 368, 371 (3d Cir. 2005). Section 1415(a) of
the IDEA is entitledestablishmenof procedures” and requires that procedures be established and
maintained “in accordance with this sectimnensure that children with disabilities and their
parentsare guaranteed procedural safeguards with respect to the provision of [&"FARE

U.S.C. 8§ 1415(ajemphasis added)Similarly, Section1412(a)(6)(A) of the IDEAwhich is
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entitled “procedural safeguartisets forth that “[c]hildren with disabilities and their parents are
afforded the procedural safeguards required by section 1415.” 20 U.S.C. § 1412(a)(6)(A). Thus,
“the language irsections 1415 and 1412 explaitflat the procedural safeguards set forth in
section 1415, which include the right to file suit under 1415(i)(2), are specificaliynddsto
benefit disabled aldren and their parents S.C. v. Deptford Twp. Bd. of Edudlo. 01-5127,
2006 WL 1784591, at *6 (D.N.J. June 23, 208&E also Rancoca380 F. Supp. 2d at 495 (stating
that 81415(a) “connects the right fa FAPE to]children with disabilities and their parefts
Thetext andstructure ofSection1415furtherdemonstrates that a PSSD does not have an
express right of action, as the procedural devices detail#usirsection‘all derive from the
premise that disabkd child and his/her parenshould have access to procedures to enforce the
child’s right to a FAPE.” SeeDeptford 2006 WL 1784591, at *6 (emphasis added). As noted
above,Sectiol415(a) indicates that the procedures outlinatiatsection servassafeguards to
protect a child’s right to a FAPE. 20 U.S.C. § 1&)5Additionally, “section 1415(b), which sets
forth the types of procedures required, limits most relief under those procealthheptrents of
a disabled child."Lawrence417 F.3d aB71. Among therocedures designed to protect a child’s
right to a FAPE is thepportunity to present a complaihwith respect to any matter relating to
the identification, evaluation, or educational placement of the,@hilithe provision of §FAPE]
to such child.” 20 U.S.C. § 1415(6§)(A). Section 1415(f)(1), in turn, provides thahcea
complaint is filedpursuant to section 14@I%H(6), the parentsn the complaint arentitled to “an
impartial due process hearin@0 U.S.C. 81415(f)(1)(A). This hearing may occur “[i]f the local
educational agency has not resolved the complaitiite satisfaction of the parerit0 U.S.C.
81415(f)(1)(B)(ii)) (emphasis added).As the district court explained iRancocas “when

Congress created the federal right to a FAPE it vested the right in ohildtre disabilities and
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gave the parents procedural devices to enforce their child’s righis structure simply does not,
at the same time, create a federal right in a LE®e€& Rancoca880 F. Supp. 2d at 49kikewise,
the structure of section 1415 does not expressly create a private right of metiB&SD.

Notably, the Third Circuit and several courts within this District have engageceimsas
statutory analys of the IDEA and held thavena local education agencyL(EA”) does not have
an express private right of action to sue the state under the IBE&e.g, Lawrence 417 F.3d
at 372(holding that section 1415(b)(6), though “crafted more broadly than other subsegtons,”
“at best ambiguous” and does not provide IsBRith express right of action againstate)
Deptford 2006 WL 1784591, at *5djecting defendant#terpretation oections 1412 and 1415
and holding that “the language of those provisions is uncléasatnd does not expressly provide
a local agency with the authority to sue a state agency under the IH=a&igocas380 F. Supp.
2d at 495-96accordCnty. of Westchester v. New Y,d2B6 F.3d 150, 152 (2d Cir. 2002]){the
text of the IDEA contains no language that explicitly provides a private rightiohdor Counties
to challenge the State’s compliance with its provisionaigrews v. LedbetteB80 F.2d 1287,
1289 (11th Cir. 1989) (“[N]othing indicates that Congress intended to grant anstaffory
standing to bring suit to compel a state agency to fulfill its statutory duties.).

Based on the plain language and structure of the IDEA and a review of the rebsedatv,
the Court concludes that the statute provides a limited express right of hetiolo¢s not extend
to PSSDs. LCEC has not pointed to any language within the IDEA that confeqsrasseprivate
right of action on a PSSD. Nor has LCRfvidedany basis for the Court to conclude that the
Third Circuit’s statutory analys the IDEA inLawrences inapplicable with respect to a PSSD’s

express right of action under the IDEA. Therefore, the Court holds that LCEGdbkave an
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express right of action under the IDEA. Accordingly, the Court will asshether LCEC has an
implied right of action under this statute.
il. Implied Right of Action

For similar reasons, LCEC does not have an implied right of acfisrdiscussed above,
whether a federal statute confers an implied righttba is primarily a matter of @gressional
intent. Sandoval532 U.S. at 28&ee alsdMcGovern 554 F.3d at 119 (stating that, in determining
whether an implied right of action exists, “Congressional irfishthe ‘sole touchstone of our
inquiry” (quoting Wisniewski 510 F.3d at 303)). Although there is no prescribed test for
discerning Congressional intent, courts look at the text and structure of the rel@tate to
determine whether Congress intended to create somar right and remedy in the plaintiff.
McGovern 554 F.3d at 119.

In responding to Defendants’ motion to dismiss, LCEC does not address either prong of
the implied right of action test outlined by the Third Circuit. Instead, LCEC ésdts argument
on differentiatingthis case fronb,awrenceand the cases cited in Defendants’ brigfl. Opp. Br.
at 1516). LCEC contendshatLawrenceis distinguishable because the LEA in that case sought
financial reimbursement from ttstate, whereas the present casmlves a “controversy over a
particular child and concernd. CEC'’s ability to implement this child’s IEP(Id. at 15 (internal
guotation marks omittgd

In declining to find that LEAs hadn impliedprivate right of action under the IDEA
Lawrenceand several other courts have taken note of the absérecelispute about a child’s
educational needsSee, e.g.Lawrence 417 F.3d at 371 (noting that the case was “not about a
child’s educational needs, trather the [LEA]'s fiscal one” and “[a] budgetary dispute between

local and state agenciesssnply not among the private actions contemplated by the IDEA”);
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Deptford 2006 WL 1784591, at *8 (“[T]he private right of action tfthe LEA] is attempting to
assert is a funding disagreement between local and state agencies thansrely consignt
with the purpose of the IDEA; Rancocas380 F. Supp. 2d at 496 (quotibgwrenceand holding
that LEA did not have an implied right of action because the “matter [wa]s not abdciitd’s
educational needs, but rather the Township’s fiscal opesSbury Park Bd. of Educ. v. Hope
Academy Charter Sci278 F. Supp. 2d 41422 (D.N.J. 2003}holding no private right of action
existed for LEA absent an underlying dispute over a particular child).

However, it does not logically follow from this eéaw that a PSSD has an implied right
of action under the IDEA. For one thing, LCEC overstates the importance of the sudtjec of
a party’s dispute in the calculus of whether an implied right of action existsitsGhat declined
to find an impliedright of action for an LEA have treated the subject matter of the LESs{sItE
as one of several factors that weighed against finding an implied right ah actiler the IDEA.
See Deptford2006 WL 1784591, at *8 (considering subject ma@engressioal intentand the
language and structure of the IDEARancocas 380 F. Supp. 2d at 496 (considering subject
matter,Congressional intent, and statutory yexXsbury Park278 F. Supp. 2d at 4223 (same.
Moreover,LEAs and PSSDs are distinct entitiesd there is no reason to think that a PSSD has
an implied right of action against an SEA simply because there is a dispute ovéd'sa chi
educational needsin New Jersey, the LEA where a disabled child is domiciled is charged with
the duty to provide a FAPE. N.J.A.C. 88:14-1.1(d), 6A:223.1(a);see also Lawrencd17 F.3d
at 370 (citing N.J.A.C. A:14-1.1(d) and noting that New Jersey vests LEAwtH the
responsibility for providing and administering a FAREaccordance with the requirements$he
IDEA”). LEAs play a critical role within the entire statutory scheme of DA, given their

“non-delegable obligation” to ensure that no disabled child’s rights under the IDEAframged
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upon. P.N. v. Grecp282 F. Supp. 2d 221, 239 (D.N.J02Q By contrast, PSSDs enter the IDEA
statutory scheme only when a public agency places or refers a disabled chil@®hers.C.
81412(a)(10)(B)(i), or when parents enroll their child in the schod#18(a)(10)(A)(i). Even
where, as here, an LEAgees a child at a PSSD pursuant t©482(a)(10)(B)(i), the SEA and
LEA still retain ultimate responsibility for ensuring that the PSSD is in compliance witDEA.
See§ 1412(a)(10)(B)(ii) (providing that the SE#hall determine whether PSSDs m&teindards
applicable t&SEAsand LEAs); 34 C.F.R. 8800146 (detailing the responsibilities of SEAkLen
disabled children are placedanreferred t@rivate schools by public agencies), 300.146 (same),
300.325 (“Even if a private schoar facility implements a chilé IEP, responsibility for
compliance with[development and review of IEPs¢mains with thepublic agencyand the
SEAY).

Additional factors weigh heavily against finding th&EC has an implied right of action
to bring suit under the IBA. First, the Third Circuit'fioldingthat thelDEA’s languagé‘strongly
suggests that Congress intended to provide a private right of action onlyliedlishildren and
their parents,Lawrence 417 F.3d at 371, applies with equal forceteCourt’simplied right of
action analysis See Rancocas380 F. Supp. 2d at 49@Xplainingthat the Third Circuit’s
congressional intent analysisliawrencewas “particularly compellingin determining that LEA
hadnoimplied right of actioh Notably, @rentsretain their ability to enforce their child’s rights
under the IDEA regardless of whether their child is placed at a public or prchatel s Thus, the
primary goal of the IDEA-i.e.,that all disabled children receive a FARPEan be effectuated by
parens regardless of the type of school in which a disabled child is placed. Second, LCEC is not
alleging a systemic violation of the IDEA, nor does it purporbring an actiondn behalf of

disabled students and their parents, who do have a private ragitiaf under . . . the IDEA.CHT.
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N.J. Prot. & Advocacy, Inc. v. N.J. Dep’t of EAUs63 F. Supp. 2d 474, 488 n[3.N.J. 2008)
(emphasis added) (holding that statewide advocacy organizations had privtadé aiction under

the IDEA because suit wagdught on behalf of all disabled children and their parents and
organizations ths had representational standing). Rather, LCEC’s allegatfonas on
Defendants’ regulation of the schpahdLCEC has not pointed to any authotiityvata PSSChas
animplied right of action insuch acontext.

The Court concludes that LCEC does not hevienplied right of action under the IDEA.
Because LCEC has neither an implied nor an express right of action, thedSmisses Count
Two of Plaintiffs’ Complaint.Since“granting leave to amend would be futile in the absence of a
private right of action,” the Court dismisses Count Two with prejudte= Paredes Sallie Mae
No. 11-2470, 2011 WL 5599605, at *5 (D.N.J. Nov. 16, 2011) (dismissing plaintifffeshaith
prejudice due to thabsence of a private right of actjon

C. Abstention

In the alternative, Defendants argue that, if the Court finds that Plaintitéssketed a valid
claim, it should nevertheless abstain from hearing the matter becaudaitie can be resolved
through state proceedings. (Def. Mov. Br. at33). However, as the Third Circuit has stated,
“the administrative process [in the instant case] would be unable to grant rBlibf., 2015 WL
5255088, *4. Accordingly, there i state proceedinfpat would compel the Court to abstain.

Thereforethe Court declines Defendantgquest
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IV.  Conclusion
For the foregoing reasons, the COGRANTS in part andDENIES in part Defendants’
motion to dismiss. An appropriate Order accompanies this Opinion.

s/ Esther Salas
Esther Salas, U.S.D.J.
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