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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

THIERRY-LAMARRE BEY,

Plaintiff, Civil Case N014-4802(FSH)
V. ORDER
ANDREA L. CHERRY, et al, Date:November 5, 2014
Defendans.

HOCHBERG, District Judge:

This matter comes before the Court ugdaintiff Thierry-Lamarre Bey'smotion for
defaultjudgment againdDefendantAndrea L. Cherry (Dkt. No.)9and

it appearing that the Clerk of the Court has not entered default aDafestdanCherry
and

it appearing tha&nentry of default is required before the Court can enter default judgment
under Federal Rule of Civil Procedure 55@@g Nationwide Mut. Ins. Co. v. Sarlight Ballroom
DanceClub, Inc., 175 F. App’x 519, 521 n.1 (3d Cir. 2006) (“Prior to obtaining a default judgment
under either Rule 55(b)(1) or Rule 55(b)(2), there must be an entry of dafauthvaded by Rule
55(a).”), and

it appearing that in order to obtain default and default judgment, Plaintiff musehyr
serve Defendant Cheriy accordance with the Federal Rules of Civil Procedbapersv. Quest
Capital Srategies, Inc., Civ. No. 06-5780, 2007 WL 2033831, at *2 (D.N.J. July 10, 2007) (“It is

well settled that service must be proper in orderd¢eive an entry of default,”and
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it appearing that Plaintiff has failed properly serve Defendant Chetry;

1 Plaintiff submittedan unexecuted summons and an affidavit concerning seAndessex
County Constablattempted to servBefendant Cherrpn August 8§ 2014 at 327 Grove Street,
Montclair, New Jersey 07042Defendant Cherry’s alleged domici(@kt. No. 6.) The premises,
however, appeared abandoned, a neighbor stated that no omsidad there for approximately
four years, and a notice of unsafe structure was found posted on the frontdfpdhg Constable
returned the service unexecut&allowing this attempt, theummons and complaint were sent
via certifiedU.S. Mail to 377Grove Street, Montclair, New Jersey 07044.; see also Dkt. No.
9-1 1 2.)No other attempts at service of Defendant Cherry are presented to the Court.
UnderFeckeral Rule of Civil Procedure 4(eservice on a individual may beaffected by
service upon the individual personally, by leaving a copy at the “individual’ didgvelr usual
place of abode with someone of suitable age and discretion who resides there,” or byngiver
copy of the summons and complaint to “an agent authorized by appointment or byd¢aeive
service of processFed. R. Civ. P. 4(€2). The rule also provides that service can be nadee
manner prescribed by the law of the state where the district court is located (New) derin
which serviceis affected. See Fed.R. Civ. P.4(e)(1). In New Jersey, service can be made by
certified mail, butonly after personal service is unsucces$flibwing “a reasonable and good
faith attempt’ See N.J.Ct.R. 4:4-3This rule states:

[S]ervicemay be made by mailing a copy of the summons and complaint
by registered or certified mail, return receipt requested, to the usualgblac
abode of the defendant or a person authorized by rule of law to accept
service for the defendant or, with postal instructions to deliver to addressee
only, to defendans place of business or employment. If the addressee
refuses to claim or accept delivery of registered or certified mail, service
may be made by ordinary mail addressed to the defeisdasual place of
abode.The party making service may, at the partgption, make service
simultaneously by registered or certified mail and ordinary mail, and if the
addressee refuses to claim or accept delivery of registered mail and if the
ordinary mailing is not returned, the simultaneous mailing shall constitute
effective service.

Such service must also be accompanied by an affidavit: “If service is made byhaaghrty
making service shall make proof thereof by affidavit which shall also incledadts of thedilure
to effect personal service and the facts of the afaditigent inquiry to determine defendamnt
place of abode, businessemployment.’"N.J.Ct.R. 4:4-7see also N.J.Ct.R. 4:4-3.

Servicehas not been properly effedt in this case-even if Esex County Constable’s
attempt to serve Defendant Cherry at 327 Grove Street constituted “a reasodatpb®a faith
attempt” at personal service. First, Plaintiff's affidavit does not sthi facts of the affiarg
diligent inquiry to determindefendaris place of abode, businessemployment.’See N.J.Ct.R.
4:4-3. Second, the copy of a certified U.S. Mail receipt submitted to the court,NDk6), was
sent to a different address (377 Grove Street) than that listed for Defendant iGrtangtiff’s
complaint (327 Grove Street). (Dkt. No. 1.)



ACCORDINGLY, itison this 5th day oNovember 2014,

ORDERED that the Plaintiff's motion for default judgmen{Dkt. No. 9) is DENIED
WITHOUT PREJUDICE; and it is further

ORDERED that Plaintiff will serve DefendanCherryin accordance with the Federal
Rules of Civil Procedure withi0 days of this order after proper serviceshould Defendarfail
to answer, or otherwise move thisup within the time allotted by the Federal Rules of Civil

Procedure then Plaintiff may seek default and default judgment as allgwied Bederal Rules

IT ISSO ORDERED.

/s/ Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.




