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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

VINCENT TEMPELMAN,
Civil Action No. 14-4922(MCA)
Plaintiff,
OPINION
V. : January 22,2015
TRANS UNION, LLC, '

Defendant.

ARLEO, UNITED STATES DISTRICT JUDGE.

Before this Court is the motion of Defendd@mans Union, LLC (“Dé&ndant”), to dismiss
the Complaint pursuant to Federal Rule ofilCRrocedure 12(b)(6). (Dkt. No. 11, Mot. to
Dismiss). Plaintiff Vincent Tempelman (“Plaiffit) opposes this motion. (Dkt. No. 12, PI.’s Br.
in Opp’n). No oral argument waeard pursuant to Federal RafeCivil Procedure 78 and Local
Civil Rule 78.1. Upon consideration of the pastisubmissions in connection with this motion,
and for the reasons set forth harddefendant’s motion to dismiss@GRANTED IN PART and
DENIED IN PART .
|. BACKGROUND

This case arises out of Defendant’s failtmereport certain oPlaintiff's accounts as
disputed, allegedly in violain of the Fair Credit Reportingct (“FCRA”), 15 U.S.C. § 1681 et
seq. (See Dkt. No. 1, Compl., at 11 7-50). Pfdiistia pro se litigant @ding in Morris County,

NJ, while Defendant is a cam®er reporting agency with mailing address at P.O. Box 2000,
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Chester, PA 19022._(1d. at 11 3-4, 22). Plaintiff claims that he and his wife initially disputed their
accounts with Weichert Financi8kervices (the “Weichert Accouihtand GMAC Mortgage (the
“GMAC Account”, and collectivelythe “Accounts”) via letters to those creditors dated September
29, 2010, and December 27, 2010, respectively. (Id. at 1 7-8). On May 24, 2012, however,
Plaintiff alleges that he obtained a copy of his tregbort in which he learned that neither account
was listed as dispute (Id. at 1 9).

Thereafter, Plaintiff sent atter to Defendant on June 1,120 in which he both informed
Defendant that the Accounts wenedispute and requested thatf®sdant investigate the matter.
(Id. at T 10). In its June 30, 2012, response, et notified Plaintiff that the Accounts had
been updated, but the Accounts continued to carnotation indicating thahey were disputed.
(Id. at § 11). On July 30, 2012, Plaintiff then wrote another letter to Defendant in which he: (1)
again disputed the Accounts; (2) requested a retigation by Defendant; and (3) enclosed copies
of the September 29, 2010, and December 27, 2010, kettbescreditors._(Id. at  12). Defendant
responded on August 7, 2012, and informed Plaitttdf the accuracy of the Accounts had been
verified in Defendant’s prioiinvestigation; accordingly, théccounts continued to bear no
notation of a dispute._(lct § 13). Plaintiff furthealleges that his wife sent a separate letter to
Defendant with respect to the Accounts on Noverih 2012. (Id. at  14). Ultimately, Plaintiff
states that the Weichert Account was listedliaputed on his wife’s December 30, 2012, credit
report, while the GMAC Account continues taryano such notation._€# id. at 7 15-18).

Plaintiff then filed the instant Complaioin August 5, 2014, alleging that Defendant’s
failure to note the Accounts as disputed on his credit report give rise to multiple violations of 15
U.S.C. 1681i(c). (See, e.q., id. at 1Y 33-34, 49-5Rhintiff claims futher that Defendant’s

alleged violations of the FCRA were willfuhus entitling him to statutory damages of $1,000,



plus attorney’s fees and costs, for each violation pursuant 15 U.S.C. § 1681n. (See, e.g., id. at
34). In all, Plaintiff allegeswenty-seven violations of tHeCRA—one violation for each month

that Defendant failed to report tAecounts as disputed dHaintiff's credit rgport. (See generally

id. at 71 19-450). More specifibg four of the twenty-sevenouints (Counts I, 111, V, and VII)

relate to the Weichert Account for the montiesering August through November of 2012, while

the remaining twenty-three counts relate ®@@MAC Account for each month from August 2012

to July 2014. (Id.). The allegations containedhe counts corresponding to each of the two
Accounts are essentially identical witie exception of the date of théegled violation. (See id.).

In support of its motion, Defendant argueattPlaintiff fails to state a claim under §
1681i(c) because Plaintiff never submitted to Defendant a “statement of dispute,” which is required
to trigger Defendant’s obligatici note the dispute on future conser reports. Plaintiff having
thus failed to establish violation of the FCRA, Defendant arguinat it necessarily follows that
there can be no claim for a willful violation ofettstatute. Finally, Defendant argues that the
Complaint should be dismissed because its leagthrepetitiveness violate Rule 8’s “short and
plain statement” requiremeht.

[I. DISCUSSION
A. The Rule 12(b)(6) Standard

Under Fed. R. Civ. P. 8, a plead is sufficient so long as it includes “a short and plain

statement of the claim showing that the pleaslemtitled to relief” ad provides the defendant

with “fair notice of what the ...the claim is and the grounds uponiethit rests._Bell Atl. Corp.

! Defendants also seek dismissal of the Complaitita@xtent that it attengpto allege violations
of 88 1681c(f) and 1681s-2. Plaintiff affirmatively stathat he is not atiéng violations of those
sections; rather, he merely refers to themthe Complaint in order to provide additional
background regarding the dispute ggss. Therefore, the Courtgatisfied that the Complaint
alleges violations of § 1681i(c) only.



v. Twombly, 550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson, 355 U.S. 41, 47 (1957))

(internal quotations omitted). In considering deR12(b)(6) motion to dismiss, the court accepts
as true all of the facts in theroplaint and draws all reasonable infezes in favor of the plaintiff.

Phillips v. Cnty. of Allegheny515 F.3d 224, 231 (3d Cir. 2008)Moreover, dismissal is

inappropriate even where “it appears unlikely ttte plaintiff can prove those facts or will
ultimately prevail on the merits.”_1d.

While this standard certainly places ansiderable burden on the defendant seeking
dismissal, the facts alleged must be “more tléels and conclusions, and a formulaic recitation
of the elements of a cause of action will mlat” Twombly, 550 U.S. at 555. That is, the
allegations in the complaint “must be enough to raigght to relief above the speculative level.”
Id. Accordingly, a complaint will survive a motida dismiss if it provides a sufficient factual

basis such that it states a by plausible claim forelief. Ashcroft v. Igbal, 556 U.S. 662, 678

(2009). In order to determine whether a complaint is sufficient under these standards, the Third
Circuit requires a three-part inquiry: (1) the caurst first recite the elements that must be pled

in order to state a claim; (2) the court must tbetermine which allegations in the complaint are
merely conclusory and thereforeagenot be given an assumptiontaith; and (3) the court must
assume the veracity of well-pleaded factual aliega and ascertain whether they plausibly give

rise to a right to relief._Santiago v. Wiainster Twp., 629 F.3d 121, 130 (3d Cir. 2010).

While the above framework still applies in casdtere, as here, a plaintiff is proceeding
pro se, the court is required to construe the g complaint more liberally than it would a

complaint drafted by an attaym. Huertas v. Galaxy Asset kihd., 641 F.3d 28, 32 (3d Cir. 2011).

This less stringent standard does not mean, howthadrpro se plaintiffeieed not abide by the

basic rules of pleading; theytils must allege sufficient facts their complaints to support a



claim.” Mala v. Crown Bay Matrina, Inc., 704 F.289, 245 (3d Cir. 2013). With these principles

in mind, it is now appropriate to tuta the allegations the Complaint.
B. Analysis

1. Plaintiff's Claims Under 15 U.S.C. § 1681i(c)

In general, 15 U.S.C. § 1681i provide® throcedure by which a consumer reporting
agency (“CRA”) must abide whenever a consumspulies an item contaiden his or her credit
file. Section 1681i(a) outlinesahreinvestigation thahe CRA must undertake after the consumer
notifies the CRA of the disput&ection 1681i(b), in turn, permitsgleconsumer to file a “statement
of dispute” with the CRA in the event that the reinvestigation fails to resolve the dispute. Finally,
8 1681i(c) requires any consumer report produedsequent to the filing of the statement of
dispute to clearly note the disputand provide either the consumer’s statement or a clear and
accurate codification or summary thereof.” It tiholfows that in order to plead a violation of the
FCRA under § 1681i(c), the plaifitmust establish the followingotir elements: (1) the plaintiff
disputed the accuracy of an item in his or heditrfile and notified the CRA of the dispute; (2)
the CRA’s subsequent reinvestiga of the item failed to resolve the dispute; (3) the plaintiff
filed a statement of dispute with the CRA; addl the CRA failed to include the statement of
dispute with later copies of the plaintiff ®msumer report. 15 U.S.C. 88 1681i(a)-(c); Cortez v.

Trans Union, LLC, 617 F.3d 688, 714-15 (3d Cir. 2010).

Defendant does not dispute that the Complaiaperly pleads the first, second, and fourth
elements of a claim under 8§ 1681i(c). Rather, Bed@t argues only that Plaintiff fails to plead—
and indeed, cannot plead—that he filed a “stateno¢ dispute” with Defendant. This Court

disagrees.



With respect to the Weichert Aount, Plaintiff clearly allegein Count | of the Complaint
that he wrote to Defendant bothdspute the accuracy tfat item and to guest an investigation
on June 1, 2012. (Dkt. No. 1, Compl., at | 28jter receiving a response from Defendant on
June 30, 2012, Plaintiff again wrote to Defantdon July 30, 2012, to dispute the Weichert
Account; Plaintiff also attached apy of the original dispute letténat he had sent to Weichert.
(Id. at 91 29, 31). On August 2012, Plaintiff alleges that Dafdant responded, stating that it
“had already investigated this information andcdheit grantor had verified its accuracy.” (Id. at
1 32). Plaintiff alleges this identical pattern of communicatith mespect to ta GMAC Account
in Count Il of the Complaint(See id. at 1 44-48).

The Court is satisfied that Plaintiff's Judp, 2012, letters sent in response to Defendant’s
June 30, 2012, correspondence constitute “statements of dispute” under 15 U.S.C. § 1681i(b).
These letters were sent after Plaintiff’s first request for a reinvestigation yielded no change in the
status of the Accounts on Plaiffis credit report. This is precisely the process that § 1681i
requires. Although it is not entigetlear, Defendant’s argument seeto be that Plaintiff needed
to do more in order for the July 30, 2012, lettergdastitute “statements of dispute.” Section
1681i(b), however, is broad and imposes no specific requirements upon the consumer with regard
to what must be included in a post-reinvestigatittetehat reaffirms the existence of a dispute.
Rather, 8§ 1681i(b) merely permits the consumer to “file a brief statement setting forth the nature
of the dispute.” While the CRA is permitted to then “limit such statements to not more than one
hundred words,” it may only do so after assistimgiconsumer “in writing a clear summary of the
dispute.” 15 U.S.C. § 1681i(b). iBhis all the detidthat § 1681i(b) providewith respect to what

information must be included the statement of dispute.



In this case, Plaintiff clearlprovided sufficient detail itnis July 30, 2012, letters to put
Defendant on notice as to the nature of the desp@iven the FCRA'’s raedial nature, it would
be inconsistent to require a consumer toudel more in his or herorrespondence with a CRA
than Plaintiff does here: a letter that reates the existence of a dispute and includes
correspondence with the accountholder with respebietbasis for the dispute. Indeed, the Third
Circuit has noted that any technical requiremenbabe form that a statement of dispute must
take would be “inconsistent witthe remedial focus of the FCRACortez, 617 Bd at 715 n.33.
Moreover, the Cortez Court—which was reviewmnglistrict court ordedenying Trans Union’s
motion for judgment as a matter of law follogi a jury verdict—was quick to emphasize that
although the plaintiff had madeva&ral requests to the CRA, the@t was not “suggest[ing] that
a consumer must make more than one requesteortaice of a dispute atuded in a credit report
under [8 1681(b) & (c)].”_Id. af15 n.34. At this early stage tihe litigation of this case—and
construing the pro se Complaint liberally, as@wirt must—this Court cannot say as a matter of
law that Plaintiff's follow-up request on JuBP, 2012, was insufficient to constitute a statement
of dispute. Accordingly, the Court rejects Defemtiacontention that Plaintiff has not sufficiently
pled that he filed atatement of dispute.

2. Willfulness

Defendant argues that Plaintiffils to plead sufficient factdemonstrating that Defendant
willfully violated the FCRA. Section 1681n(@yovides for statutorand punitive damages as

well as the recovery of attorney’s fees and costs against “[a]ny person who willfully fails to comply

2 In addition, Defendant’s reliance on Seamariemple Univ., 744 F.3d 853 (3d Cir. 2014), is
misplaced. The portion of the case to which Ddént cites has nothing all to do with the
consumer’s obligations with resgt to filing a statement of ¢iate; rather, it simply discusses
the responsibilities imposed upturnishers of informationrad CRA'’s in providing notice to
each other of a given dispute with a consumer._See id. at 853 n.11.
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with any requirement imposed under” the FCR& U.S.C. § 1681n(a). The Supreme Court has
interpreted willfulnon-compliance in this context to encompass not only knowing violations of

the FCRA, but also reckless violations. Se&&alns. Co. of Am. V. Burr, 551 U.S. 47, 57

(2007). Recklessness, in turn, requires a sihgwhat the CRA’s reading of the FCRA was
“objectively unreasonable.” Id. at 69. A willfulolation of the FCRA can therefore be established
where, for example, the plaintiff is able toope that the CRA “eitheknowingly orrecklessly

adopted policies that contravened the FCRA.”amd v. LexisNexis Risk & Info. Grp., Inc., No.

08-4708, 2010 WL 1931135, at *10 (D.N.J. May 12, 2010).
While the plaintiff accordingly has a considdeburden in ultimately proving willfulness,

the showing required at the pleading stage iseatly as burdensome. See Smith v. HireRight

Solutions, Inc., 711 F. Supp. 2d 426, 435 (E.D. B O0). In_Smith, the plaintif—who was

represented by counsel—made only very geneladaions regarding the defendant’s policies
and procedures. See id. at 434-35. In denyingléfiendant’s motion to dismiss, the court first
noted that the plaintiff's allegatis clearly put the defendant ontice as to the conduct of which
the plaintiff complained. Id. at 435. Although thaiptiff only made blankieallegations of willful
conduct, the court found that it was reasonablertiefithat Defendant’s peated engagement in
the same type of objectionablenduct without justificabn could, at minimum, rise to the level
of reckless disregard.” 1d. In sum, the coedsoned that a plaintiff'sifare at the pleading stage
to provide a detailed account af CRA’s internal processesich procedures does not warrant
dismissal; rather, the plaintiff shaube afforded the benefit of dmeery in order to flesh out his
or her theory of willfulness. 1d.

In the case at bar, the Court is similarly satisfied thatComplaint sufficiently pleads

willfulness. At the outset, it is wth reiterating that Plaintiff is proceeding in this case pro se, a



status which behooves this Court to constitue Complaint liberally. While Plaintiff only
generally alleges willful conduct on the parDdfendant, the surrounding facts provide sufficient
context from which willfulness can be inferrefthe Complaint alleges that Defendant failed to
include Plaintiff's statement of dispute withspect to multiple accounts, and not merely with
respect to one accoun a single occasion. As was the casemmth, therefore, this case presents
repeated engagement in allegedly unlawful conduictaddition, Plaintiff alleges that after his
wife sent a separate letter to Defendant in twite disputed the accouriiefendant finally listed
one of the accounts as disputed. The fact th&rdant decided to listt least that account as
disputed only after receiving yahother letter suggests that proper procedures were not followed
in the first instane. Considered as a whdlleis alleged course of condugives rise to a plausible
inference that Defendant rdeksly disregarded the raggments of § 1681i(c).

3. Duplicative Claims

Defendant alleges that Plaintiff’'s complaint must be dismissed because it fails to comply
with the requirement of Federal Rule of Civil Bedure 8(a)(2) that the complaint be limited to “a
short and plain statement of the claim showing thatpleader is entitled to relief.” While the
Court recognizes the repetitive nature of the Campin restating the same set of facts for each
claimed monthly violation, the Cauis not convinced tit such repetition violates the “short and
plain statement” requirement dR®ule 8. Nevertheless, Plaifis claims do appear to be
duplicative to the extent that they attempt tatesta separate cause of action for each month in
which the Accounts were not listed as disputgdction 1681i(c) does not provide consumers with
a new and distinct cause of action for each imantwhich the CRA does not note a dispute.

Rather, § 1681i(c) authorizes a cause of actionwhbn the CRA fails taote the dispute “in any



subsequent_consumer report containing tHermation in question.” 15 U.S.C. § 1681i(c)

(emphasis added).

While the Court is satisfied @t Plaintiff pleads at least twcauses of action—one for each
Account—the Court is not convinced that Ptdfnhas sufficiently pled a violation for each
ensuing month in which the Accounts were not tisés disputed. Put sityp Plaintiff fails to
allege that a subsequent consumer report (as that term is defined at § 1681a(d)) was generated in
each of the months in questiomherefore, Counts Il througkiXVII shall be dismissed without
prejudice. The Court will afford Plaintiff thirtgays from the date of the Order accompanying this
Opinion to file an amended complaint that cutesdeficiencies with spect to those Counts.

I1l. CONCLUSION

For the reasons set forth abovef@elants’ Motion to Dismiss GRANTED IN PART
andDENIED IN PART. An appropriate order will follow.

s/ Madeline Cox Arleo

MADELINE COX ARLEO
UNITED STATES DISTRICT JUDGE
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