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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BROADCAST MUSIC, INC et al, Civil Action No. 14-cv-5002

Plaintiffs,

V.

OPINION
AMICI III, INC et al,

Defendants.

JOSEL. L1NARES,U.S.D.J.

This mattercomesbeforetheCourtuponmotionby Plaintiffs for defaultjudgment. (ECF

No. 13). Pursuantto Rule78 of theFederalRulesofCivil Procedure,no oral argumentwasheard.

Upon considerationof the Plaintiffs’ submission,with there being no opposition and for the

reasonsstatedbelow, Plaintiffs’ motion for defaultjudgment,(ECF No. 13), is GRANTED.

I. BACKGROUND

Plaintiffs flied the Complaint in this action on August 8, 2014 alleging copyright

infringementof variousmusical compositions. (ECF No. 1). Pursuantto FederalRule of Civil

Procedure4(c), DefendantAmici III, Inc. wasservedwith a copyof the SummonsandComplaint

on August 13, 2014. (SeeECF Nos. 8, 12-1). DefendantGiovanni Lavoratowas servedwith a

copy of the Summonsand Complainton September11,2014. (SeeECF Nos. 9, 12-1). Federal

Rule of Civil Procedure12(a)(1)(A) thereforerequiresDefendantAmici III, Inc. to file andserve
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its Answerno laterthanSeptember3, 2014. DefendantGiovanniLavoratoon theotherhand,was

requiredto file andservehis Answerno laterthanOctober2, 2014.To date,no responsivepleading

hasbeenfiled. On October29, 2014,Plaintiffs filed a requestfor entryof defaultasto Defendant

Amici III, Inc. and DefendantGiovanni Lavorato. (ECF No. 12). The Clerk entereddefault on

November3, 2014. Plaintiffs now movefor defaultjudgment.

II. LEGAL STANDARD

Fed. R. Civ. P. 55(b)(2)authorizesthe entryof a defaultjudgmentagainsta party thathas

defaulted.However,defaultjudgmentis not a right. Franklinv. Nat‘1 Mar. Union ofAm., No. 91—

480, 1991 WL 131182, at *1_2 (D.N.J. July 16, 1991) (quoting 1OA Wright, Miller, & Kane,

FederalPracticeandProcedure§ 2685 (3d ed.1998)),affd, 972 F.2d 1331, 1331 (3d Cir. 1992).

The decisionaboutwhetherdefaultjudgmentis properis primarily within the discretionof the

district court. Hritz v. Woma Corp., 732 F.2d 1178, 1180 (3d Cir. 1984). Once a party has

defaulted,the consequenceis that “the factual allegationsof the complaint,exceptthoserelating

to the amountof damages,will be takenas true.” ComdyneL Inc. v. Corbin, 908 F.2d 1142, 1149

(3d Cir. 1990) (internalquotationsomitted)(citing Thomasv. Wooster, 114 U.S. 104, 5 S.Ct. 788,

29 L.Ed. 105 (1885)). Entryof defaultjudgmentwheredamagesarenot a sumcertainrequiresan

applicationto thecourtto prove,interalia, damages.Fed.R. Civ. P. 55(b)(2);Comdyne,908 F.2d

at 1149. In addition, liability is not establishedby defaultalone.D.B. v. Bloom, 896 F.Supp.166,

170 n. 2 (D.N.J. 1995) (citing Wright, supra, § 2688). The Court must determinewhethera

sufficient causeof action was stated, Chanel, Inc. v. Gordashevsky,558 F.Supp.2d532, 535

(D.N.J. 2008),andwhetherdefaultjudgmentis proper.Chamberlainv. Giampapa,210 F.3d 154,

164 (3d Cir, 2000).
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IlL DISCUSSION

As a preliminarymatter,the Court finds Plaintiffs’ requestfor a total awardof $24,000.00

is both reasonableandcertain. This amountis an awardof $6,000.00for eachof the four (4) acts

of infringement. (Pis.’ Br.. ECF No. 13-1 at 3). Plaintiff statesthat this quantity is slightly less

than threetimes the amountPlaintiffs would havereceivedin licensingfeesfrom Defendantsto

date,hadDefendants’establishmentbeenproperly licensed. (Id.). Congresshasprovidedthat a

plaintiff may electto receivestatutorydamagesfor infringementof a copyright in an amountnot

lessthan$500perinfringement,andnot to exceed$20,000. Id. § 504(c)(l). Thedistrict courthas

wide discretionas to the damagesactually awarded. Harris v. Emits RecordsCorp., 734 F.2d

1329, 1335 (9th Cir.1984); seeF. W Woolworth Co. v. ContemporaryArts, Inc., 344 U.S. 228,

23 1—32, 73 S.Ct. 222, 224—25, 97 L.Ed. 276 (1952). It appearsfrom both the caselaw cited by

Plaintiffs, as well as this Court’s review of the narrow classof casesdealingwith unauthorized

musicalperformancesin public establishments,that thedamagesawardsrangefrom two timesthe

licensingfee to five timesthe licensingfee.’ Therefore,Plaintiff shall appropriatelybeawardeda

judgmentfor $24,000.00.2

‘SeeChi—Boy Music v. Charlie Club, Inc., 930 F.2d 1224, 1227 (7th Cir.1991) (threetimesthe licensefee); Morley
Music Co. v. Ccfe ContinentaIInc., 777 F.Supp. 1579 (S.D.Fla.1991)(three times the licensefee); Fermalaint’l
Melodies, Inc. v. ChampionsGo(fClub, Inc., 712 F.Supp. 1257, 1264 (S.D.Tex.1989)(threetimes the licensefee),
affd 915 F.2d 1567 (5th Cir.1990);Rilting Music v. SpeakeasyEnters., Inc., 706 F.Supp.550, 557—58 (S.D.Ohio
1988) (slightly lessthantwo timesthe licensefee); GoldenTorchMusic Cop. v. PierIII Cafe, Inc., 684 F.Supp.772,
774 (D.Conn.1988)(five timesthe licensefee);Music City Music v. Alfa Foods,Ltd., 616F.Supp.1001 (E.D.Va.1985)
(slightly more than two times the license fee). This list of casesdoes not constitute an exhaustivesurvey of
performanceinfringementcasesnationwide,but it doesestablisha roughbaselinefor whattheothercourtshavedone.
Broad.Music, Inc. v. DeGallo, Inc., 872 F. Supp. 167, 169 (D.N.J. 1995).

2 Plaintiffs arealsoentitledto attorney’sfeespursuantto 17 U.S.C. §505.
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A. CopyrightInfringement

In this case,after beingproperlyserved,Defendantsfailed to appearor otherwisedefend

andthe Clerk of the Court entereda default. Therefore,beforedeterminingif defaultjudgmentis

appropriate,the issueis whetherPlaintiffs havestateda sufficient causeof action and the Court

finds that they have. The Court notesthatwhen a defendantdefaults,“[t]he facts allegedin the

pleadingsare assumedto be true.” Broad. Music, Inc. v. DeGallo, Inc., 872 F. Supp. 167, 168

(D.N.J. 1995). To establishcopyrightinfringementpursuantto 17 U.S.C.§ 501—513, a plaintiff

mustprove(1) ownershipof avalid copyright,and(2) copyingofconstituentelementsof thework

that are original. FeistPubl’ns, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 361, 111 S.Ct.

1282, 113 L.Ed.2d 358 (1991); Dam Thingsfrom Denmarkv. RussBerrie & Co., Inc., 290 F.3d

548, 561 (3d Cir.2002). Both elementshavebeensufficiently assertedto statea causeof action

for copyrightinfringement. (Compl.,ECFNo. 1 JJ4-9).Therefore,a causeofactionfor copyright

infringementhasbeenestablished.

B. Plaintiffs Seekto Enjoin Defendants

Plaintiffs also seekan injunction in this matter.The SupremeCourt requiresthat any

plaintiff seekinga permanentinjunctionmustshow:

(1) that it has suffered an irreparable injury; (2) that remedies
available at law, such as monetary damages,are inadequateto
compensatefor that injury; (3) that, consideringthe balanceof
hardshipsbetweentheplaintiff anddefendant,a remedyin equity is
warranted;and(4) that the public interestwould not be disservedby
a permanentinjunction.

eBay, Inc. v. MercExchange,LLC, 547 U.S. 388, 391, 126 S.Ct. 1837, 164 L.Ed.2d 641 (2006)

(citationsomitted). Plaintiffs haveestablishedthe elementsof irreparableharm and inadequacy
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of remediesat law in the Complaint. (SeeCompl. ¶20). Similarly, the only hardshipimposed

uponthe Defendantsis that theyrefrain from infringing, whereasif an injunctionwerenot issued,

then Plaintiffs suffer the hardshipsthat in fact gaverise to their claims in this case. Finally, the

Third Circuit has long recognizedthat the public has an interest in trademarkand copyright

protection. SinceCongresshaselectedto grantcertainexclusiverightsto theownerof a copyright

in a protectedwork, it is virtually axiomaticthat thepublic interestcanonly beservedby upholding

copyrightprotectionsand,correspondingly,preventingthe misappropriationof theskills, creative

energies,and resourcesthat areinvestedin the protectedwork. Apple C’omputer,Inc. v. Franklin

ComputerCorp., 714 F.2d 1240, 1255 (3d Cir.1983)(quotingKlitznerlndus.,Inc. v. ILK James

& Co., 535 F.Supp.1249, 1259—60(E.D.Pa.1982).Here the public interestis servedby issuing

an injunction. Becauseeach of the eBay requirementshave been met, the Court will enjoin

Defendants.

C. DefaultJudgmentis Appropriate

In granting default judgment, the Court must make explicit factual findings as to: (1)

whetherthe party subjectto defaulthas a meritoriousdefense;(2) the prejudicesufferedby the

party seekingdefault; and (3) the culpability of the party subjectto default. Doug Brady Inc. v.

N.J Bldg. LaborersStatewideFunds,250 F.R.D. 171, 177 (D.N.J.2008)(citing EmcascoIns. Co.

v. Sambrick. 834 F.2d 71, 73 (3d Cir.1987). First, Defendantshave failed to file responsive

pleadingsregardingPlaintiffs’ Motion for Defaultandhavethereforeassertedno defense.Further,

Defendants’failure to answerhasprejudicedPlaintiffs in preventingthemfrom prosecutingtheir

case, engagingin discovery and seeking relief. Accepting Plaintiffs’ allegations to be true,

Defendantsengagedin copyrightinfringementfor which Plaintiffs havestatedsufficientcausesof

5



action to find culpability. The Court ultimately finds that the factual findings articulatedabove

warrantdefaultjudgment.

IV. CONCLUSION

For the reasonsset forth above,Plaintiffs’ Motion for Default Judgment,(ECF No. 13), is

GRANTED. An appropriateanddetailedOrderaccompaniesthis Opinion.

JseJiLinares
Date: December

____,

2014 United StatesDistrict Judge
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