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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HONORIO YONT,
Civil Action No. 14-5033(SDW)
Plaintiff,
V. : OPINION

CAROLYN W. COLVIN, : August 4, 2015
Acting Commissioner of Social Security, :

Defendant

WIGENTON, District Judge.

Before this Court is Plaintiff Honorio Yont's (“Plaintiff” or “Yont"appeal of thdinal
administrative decision of tteommissioner of Social Securi(fCommissioner”)with respect to
Administrative Law Judge Richard West's (“ALJ” or “ALJ Westgcision that Yont is not
disabled under Sections 216(i), 223(d)J d%14(a)(3)(A) of the SocialeBurity Act ¢the®Act”)
and, therefore, nagntitled to Disability Insurance Benefits (“DIBYr Supplemental Security
Income (“SSI”)

This Court has jurisdiction over this matter pursuant to 42 U.S.C. § 405(g). Venue is proper
under 28 U.S.C. § 1391(b). This appeal is decided with@liargument pursuant to Federal Rule
of Civil Procedure 78.

For the reasons discussed below, this CR&f ANDS this matter for further review.
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|. PROCEDURAL HISTORY AND FACTUAL BACKGROUND
A. Personal and Employment History

Plaintiff wasborn on December 15, 1959R. 12.) He was fortysix years old on the
allegedonset date ohis disability, which wasJanuary 2, 2006 R 12.)In August 2012at the
time of the ALJ hearing, Plaintiff wdgty -two yeas old. (R. 16 Plaintiff has an education level
of at least high school, can communicate in English, and has past relevant wor&neepas a
mechanic(ld.)

B. Medical History

In 2002 Plaintiff was injured when a crane that Plaintiff was operating collaiRed18.)
Alexande Hoffman, M.D. (“Dr. Hoffman”)reported thaPlaintiff's crushing injuries on the left
foot were worsahanthe injuries tothe rightfoot, requiring both surgery and skin graftir{&.
318.) The leftfoot injury was complicated by a postoperative infection that required further
debridement of the skin tissU®. 318.) Plaintiff was in the hospital for approximately a month.
(R. 318.)

On December 3, 2007, Dr. John F. Kefiidr. Kerns”) of Urologic Specialties, P.A., stated
that Plaintiff “is a diabetic with a problem of recurrent episodes of imflation of the foreskin.
He appears to get these recurrent infections which is common with diab&i&53() Dr. Kerns
then recommended th&lantiff schedule a circumcision, which Plaintiff underwesttortly
thereafter (R. 318.)

On February 20, 200 laintiff’'s blood testindicated that Plaintiff had high levels of
triglycerides. R. 303.)On October 8, 201®Mr. Hoffmanreported that Plaintiff had been taking

medications for hypertension but tHlaintiff's hypertension was not well controlledR.(318,



320.) Dr. Hoffman also found that Plaintiff was obese, measuring 5 feet 7% inchesdal
weighing 228 pounds. (R. 319.)

On October 8, 201Mr. Hoffmanreported that Plaintiff had been diagnoseth and on
medication fordiabetes severalears (R. 318.) Dr. Hoffman also noted that Plaintifimbetes
was well controlled by use of medicatioR. 320.) As of October 8, 2010, Plaintiff could walk
without much difficulty and without an assistive device. (R. 318, 320.)

Dr. Hoffmanalso indica¢d that Plaintiff was depresse®. (319.)Dr. Hoffman reported
that Plaintiff “has had problems with his left shoulder with decreased range ohmaati pain in
the shoulder and decreased grip strength in the left arm. He was told by hesaphyst it was
an arthritis related to his diabetesR.(318.) The left arm had a decreased grip strengtB/6f
as compared to a griprength in the right arm 06/5.” (R. 319-20.)Dr. Hoffmanreportedthat
Plaintiff “has decreased range of motion at the left shoulder, cannot go above the horizontal, and
cannot touch the opposing ear. He has tenderness and palpation of the left S{{&uld20.)

The following day, on October 9, 2010, Alec Roy, M([Dr. Roy”), examined Plaintiff
for a mental state evaluatiofkR.(315.) Plaintiff had not been taking any psychiatric medications,
had not seen a psychiatrist, and had not seen a counke)ddr( Roy stated that Plaintiff “looks
[the] picture of misery. He looked down through most of the appointment. He is vergsiegpre
and cried a good bit. . . . He has some suggestions of hopelessness and helplessnes#ynd inabil
to see a future.”R. 316.) Dr. Roy concluded his report with a diagnosis of major depression and
gave Plaintiff a global assessment of functionit@AF") score of “about 38.” (R. 317.)

On October 10, 2010, Samuel Wilchfort, M.ODr. Wilchfort”), stated that a rigHbot

film revealed that Plaintiff had a large spurhosinferior calcaneusR. 327.)



On July 29, 2011Dr. Hoffman saw Plaintiff agaiand noted thathewas 5 feet 8 inches
tall, weighed 218 pounds, and could walk without a caRe381.)OnJuly29, 2011 Plaintiff still
haddecreased range of motion in his left shoulder and constant discoRf&30() Dr. Hoffman
stated thaPlainiff had a bursitis-type of syndrome in his left shoulder. (R. 332.)

C. Hearing Testimony

On August 14, 2012, Plaintiff had a hearing before ALJ Wektaring”). (R. 21-58.)At
the hearing, Plaintiff testified that he did not see any mental heatifessionals.R. 24-25.)
Regarding his emotional problems, Plaintiff said that he feels like he wants (@.di¢.) He also
said that some days he does not get out of leddZ.)He also testified that a slab of metal had
fallen on the toes of hisght foot sometime after the crane accideRt. §2.) At the time of the
hearing, Plaintiff's feet were very swollerR.(32.) Phintiff testified that he passesit maybe two
to four times a month because of his diabe®s38-39.)Finally, Plaintiff testified that in the last
few months he had lost twenty to thirty pounds. (R. 43-44.)

ALJ West then posetb vocational expert, Rocco Meola hypotheticaindividual who
was fifty-two years old, graduated from high school, was able to communicate in English, was
limited to light activity, could frequently reach overhead with his left arrd,limaited memory,
could occasionally interact with others, and could have occasional changes to hislgs&enti
duties. R. 45-46.)The vocational expedaidthat, with those limitations, there were sevéypkes
of jobs(specifically, weighing, inspecting, and sorting) tagtersorcould do (R. 47.) Thesgobs
numbered around 1,500 in the northern New Jersey and metro New York r&gié.)(In the
secom hypothetical, ALJ West adddd the limitations in the first hypothetical, that claimant

would only be able to use the left arm for no more than four hours a(Bayt9.) The vocational

Lt is uncleathow ALJ West concluded that four hours specifically should be a limiting factor.
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expert replied that there would be no jobs for sucimdividual. (R. 50.)n the third hypothetical,
ALJ West removedhe limitation on the left arrandinsteadadded the limitations that the person
would not be able to walk for more than four hours a day or stand for more than sia llayrs
(Id.) The vocationagéxpert said that all the jobs available to the first hypothetical individual would
still be available to the thirdld.) In the fourth hypothetical, ALJ West returned to the facts in the
first but limited the individual to walking for only two hours a d@gl.) The vocational expert said
thatno jobs would exist for such amdividual. (d.) In the fifth hypothetical, ALJ West returned

to the facts in the first but limited the individual to being able to complete only six bibwiak

in an eighthour dg. (R. 5051.) The vocational expert replied that no jobs would exist for such
an individual. R. 51.) In the final hypothetical, ALJ West returned to the facts in the first
hypotheticabut added the limitation that the individual “would be unable to handle routine work
stressors on a . . . sustained basld.) The vocational expert replied that no jobs would exist for
that person.Id.)

On crossexamination, the vocational expeestified that most employers thte above
listed jobswould not hire someone who needed to use more than one sick day in his or her first
thirty days on the jobR. 53.)He furthertestified that the same would be true for someone who
needed more than one unscheduled medical break within the first thirty days on thke f#. (
54) The vocational expert also testified that most of the alpoaetioned employers would not
tolerate giving an employee an additional fifteemute break daily if the employee were also
unable to meet his or her production quof{&s.54-55.)Further, an employer would not keep an
employeavho wasunable to use one arm for an hour and a half @ darh a limitation prevented
the employee from meeting production quot& 5556.) Finally, the vocational expert testified

that a GAFscoreof 38 indicates that an employee “might have some difficulties interacting with



people in a work environment or an educational environment or a social envirqantetitatjhe
would have mpe than moderate difficulties.’R( 56.) For the vocational expert, a GAEore
around 50 is typically the cutofor whether a person is able to interact with others in a work
setting (R. 56-57.) The difficulties a person with a GABcore of 38 might hae include
“lilnteracting with people, interacting with supervisors, getting the job domel] [@llowing
directions.” R. 57.) The vocational expert testified that a Gac¢oreof 38 alone would not
preclude a person from employment at one of the alistesl jobs but that it is a factor in making
a determination regarding competitive employmddt) (
D. Procedural History

On June 15, 2010, Plaintiff filed an@jeation for DIB and another application for SSI.
(R. 18491.) The applications were denied danuary 5, 2011R( 10409.) On March 8, 2011,
Plaintiff filed a request for reconsideratioR.(12.) On September 16, 20Hhth claims were
denied again. (R113-18.) On September 26, 2011, Plaintiff requested a hearing by an
administrative law judggR. 119.) On October 28, 2011, Plaintiff's request was granted. (R. 120
23.) On August 14, 201#he Hearing was held before ALJ We&. £1-58.) @ August 29, 2012
ALJ West issued a decisidmding that Plaintiff has the following severe iapments: (1)
diabetes mellitus; (2) hypertension; (3) obedqily;postcrash injury to both feet; (5) depression;
(6) hyperlipidemia;and (7) left shoulder injury.R. 12.) However, ALJ West determinetiat
Plaintiff was not disabled under Sections 216(i), 223(d), and 1614(a)(3)(A) of the Act. (R. 7-20.

On October 29, 2012, Plaintiff sought reviéwy the Appeals Council. R. 24041.) On
June 7, 2014, the Appeals Council denied Plaintiff's request for revievitq.) On January 12,
2015, Plaintiff filed with tle Office of General Counsel of the Social Security Administration

(“SSA”) a Statement of Contention pursuant to Local Civil Rule 9.1. (Dkt. N@r6January 20,



2015, the SSA denied Plaintiff's request to remand the case to the CommissioneNo(Dkt

On August 11, 2014, Plaintiff filed a Complaint in this Court, appealing the Commissioner’s
decision. (Dkt. No. 9.)

LEGAL STANDARD

A. Standard of Review

This Court has jurisdiction to review the Commissioner’s decision under 42 U.S.C. §
405(g). This Court must affirm the Commissiondiigdings of factif there exists substantial
evidence to support the decisidd.; Markle v. Barnhart 324 F.3d 182, 187 (3d Ci2003).
Substantial evidence “means such relevant evidence as a reasonable mind might accept as
adequate.'Ventura v. Shalala55 F.3d 900, 901 (3d Cir. 1995). Stated differently, substantial
evidence consists of “moréhan a mere scintillajbut] it need not riseto the level of a
preponderanceMcCrea v. Comm’r of Soc. Se870 F.3d 357, 360 (3d Cir. 2004).

“[T]he substantial evidence standard is a deferential standard of revienées v.
Barnhart 364 F.3d 501, 503 (3d Cir. 2004). Accordingly, the standard places a significant limit
on the district court’s scope of review: it prohibits the reviewing court fromdhyeig] the
evidence or substitut[ing] its conclusions for those of theffader.” Williams v. Sullivan970
F.2d 1178, 1182 (3d Cir. 1992). Therefore, even if this Court would have decided the matter
differently, it is bound by the ALJ’s findings of fact so long as they are supportsdbsyantial
evidenceHagans v. Comm’r of Soc. §g694 F.3d 287, 292 (3d Cir. 2012) (quotiggrgonli v.
Halter, 247 F.3d 34, 35 (3d Cir. 2001)).

B. The Five-Step Disability Test
A claimant’s eligibility for socialsecuritybenefits is governed by 42 U.S.C. § 1382. An

individual will be considered disabled under thet if the claimant is unable “to engage in any



substantial gainful activity by reason of any medically determinable gdlysir mental
impairment” lasting continuously for at least twelve months. 42 U.S.C. § 423(d)(1)(w). T
impairment musbe severe enough to render the individual “not only unable to do his previous
work but [unable], considering his age, education, and work experience, [to] engageindan

of substantial gainful work which exists in the national economy.” 42 U.S.C3@I%2)(A). A
claimant must show that the “medical signs and findings” related to hier@ilment have been
“established by medically acceptable clinical or laboratory diagnestimiques, which show the
existence of a medical impairment that resfritén anatomical, physiological, or psychological
abnormalities which could reasonably be expected to produce the pain or other synipteds al

42 U.S.C. § 423(d)(5)(A).

To make a disability determination, the ALJ follows a fstep sequential analysi20
C.F.R. & 404.1520(3)416.920(a)see also Cruz v. Comm’r of Soc. S8d4 F. App’x 475, 480
(3d. Cir. 2007)If the ALJ determines at any step that the claimant is not disabled, the ALJ
does not proceed to the next step. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).

Step one requires the ALJ to determine whether the claimant is engagingtansabs
gainful activity (“SGA”). 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). SGA is defised a
work that “[ijnvolves doing significant and productive physical or mental duties . . . yoorpa
profit.” 20 C.F.R. 8 404.1510416.910 If the claimant engages in SG#e claimantis not
disabled for purposes of receivirspcial security benefits regardless of the severity tbke
claimant’'s impaments See20 C.F.R.88 404152Qa)(4)(i), 416.920(a)(4)(i). If the individual is
not engaging in SGA, the ALJ proceeds to step two.

Under step twpthe ALJdetermines whether the claimant suffers from a severe impairment

or combination of impairmenthat meets theuration requirement found in Sectio$84.1509



and 416.90920 C.F.R.88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). An impairmentaarombination

of impairments is not sevewdhen medical and other evidence establishes only a slight abnormality
or combination of abnormalities that would havenmimal effect on an individual's ability to
work. 20 C.F.R. 88 404.1521, 416.9&8SR 8528, 963p, 964p. An impairment or a combinan

of impairments is severe when it significantly limits the claimant’s “physical or mditiy &0

do basic work activities.”20 C.F.R.88 404.1520(g) 416.920(c) If a severe impairment or
combination of impairments is not found, the claimant is dabled. 20 C.F.R. 88
404.1520(a)(4)(i) 416.920(a)(4)(ii).If the ALJ finds a severe impairment or combination of
impairmentsthe ALJ then proceeds to step three.

Under step three, the Aldeterming whether the clanant’s impairmenior combination
of impairmentss equal toor exceedsone of those included in the Listing of Impairments in 20
C.F.R. Part 404Subpart P, Appendik. 20 C.F.R 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii)f an
impairment or combination of impairments meets the statutory criteria of a listedrmepsas
well as the duration requirement, the claimant is disafetentitled to benefits. 20 C.F.88
404.152@d), 416.920(d) If, howeverthe claimant’s impairment or combination of impairments
does not meet the severity dghe listed impairment, or if the duration irssufficient, the ALJ
proceeds to the next step.

Before undergoing thenalysisn step four, the ALJ must determine the clamaresidual
functioral capacity (“‘RFC”). 20 C.F.R8§ 404.1520(a), 404.150€), 416.92@a), 416.92(). An
individual's RFC ighe individual’sability to do physical and mental work activities on a sustained
basis despite limitations from his herimpairments20 C.F.R. 88 404.1545, 416.94the ALJ
considers all impairments inighanalysis, not just those deemed toskeere.20 C.F.R. 88

404.1545(a)(2), 416.945(a)(2PSR 968p. After determining a claimarg’ RFC,step four then



requiresthe ALJto determinewhether the claimant has the RFC to perform the requirements of
his or herpast relevant work. 20 C.F.B8 404.1520(e]f), 416.920(e)f). If the claimant is able

to perform hisor herpast relevant work, he or she will not be found disabled under th@®ct.
C.F.R. 88 404.1520(a)(4)(iv), 404.1520(f), 416.920(a)(4)@1)5.920(f).If the claimant is unable

to resume hisr herpast work, the disability evaluation proceeds to the fifth and final step.

At step five, the ALJ must determine whether the claimant is able to do any other work
considering hisr herRFC, ageeducation, and work experience. 20 C.B&404.1520(a)(4)(v)
416.920(a)(4)(v). Unliken the frst four steps of the analysighere the claimant bears the burden
of persuasion, the burden shifts to the AL3tep fivedo determine whether the claimant is capable
of performing an alternative SGA present in the national econe@..F.R.88 404.1520(d)L)
(citing 404.1560(c))416.920(g)(1) (citing 416.960(¢¥angas v. Bower823 F.2d 775, 777 (3d
Cir. 1987). At this point in the analysisthe SSA is “responsible for providing evidence that
demonstrates that other work exists in significant numbers in the national ecdmainjihé
claimant] can do, given [the claimant’s RFC] and vocational factors.” 20 C.FAR488560(d)2),
416.960(ch2). If the claimant is unable to do any other SGA, he or she is disabled. 20 C.F.R. 88
404.1520(a)(4)(v), 416.920(a)(4)(v).

DISCUSSION

At step oneof the disability analysis, ALJ West found that Yont is not engaged in
substantikh activity. (R. 12.) At step two,ALJ West found that Yont had suffered from a
combination of severe impairments for longer than a period of twelve mo8ée20 C.F.R.
Sections404.1509 and 416.909R. 1213.) At step threeALJ West determined thatont does
not have “an impairment or [a] combination of impairments that meets or medigalisehe

severity of one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1.” (R. 13.)
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Therefore ALJ West'sanalysisproceeded to step four, wh requires administrative law
judgesto first make an RFC assessmehthe claimant20 C.F.R. 88 404.1520(a), 404.1520(e),
416.920(a), 416.920(e). In the RFC assessmentadn@nistrative law judges required to
consider all of the claimant’s impaiants, andhot just those deemed to be severe. 20 C.F.R. 88
404.1545(a)(2), 404.1545(e), 416.945(a)(2), 416.945(e); SSR 96-8p. ALJ West found that

the claimant has the [RFC] to perform light work as defined in 20 CFR 404.1567(b)

and 416.967(b) except the claimant can walk only 4 hours, frequent overhead

reaching with left upper extremity, can understand, remember andcasynple

instructions, can have occasional interaction with general public and cowankiers

can have occasional changes to esseotialunctions.

(R. 14.) ALJ West also added that the “claimant has the [RFC] for lifting angirogumobjects
weighing up to 20 pounds and frequently lifting and carrying objects weighing up to 10 pounds.”
(R. 15.) In making this determination, ALJ Wes#s to considebooth objective medical evidence

and other relevant evidenc®&.(14 (quoting SSR 96-7p).) In considering other relevant evidence,
“the adjudicator must make a finding on the credibility of the individual's statemesgd ba a
consideration of the entire case reco®85SR 96-7p.

Here,ALJ West determined that Yont has diabetes mellitus, hypertension, olpesity,
crash injuryto bothfeet, depression, hyperlipidemia, and left shoulder injiry1@.) Considering
Yont's depresion, ALJ West determined that Yont “possesses mild restrictions in activities of
daily living, moderate difficulties in maintaining social functioning, moderatgcudlties in
maintaining concentration, persistence or pace, and has never experiencepisags of
repeated decompensationk.(13.)

Other relevant evidence that ALJ West considered was a function repomditaited

Yont “receives assistance from his wife with personal care, does not preparedtss does not

shop and does not engagesocialactivities” (R. 15.)Further,ALJ Westprovidedthat Yont
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estimates thathe can onlywalk for one block andises crutches.”ld.) However,ALJ West
concludedhat“claimant’s statements concerning the intensity, persistence and limitecgseff
[his] symptoms are not credible to the extent they are inconsistent withbtive aesidual
functional capacity assessmentld.] ALJ West also noted that “[tlhere is no treating source
opinion evidence contained within the recordd’)

Based onhis review of the record anthe vocational expert’'s testimony, ALJ West
determined that Yont was incapable of performing his past relevant work eshamt. R. 16.)
Since ALJ West determined that Yont is unable to perform his past relevant woryédtthen
proceeded to the fifth and final step in the analysis to determine whether Y qrdl¢ecaf making
an adjustment to other work.

At step five, ALJ West considered the vocatainexpert’'s testimony, including his
hypotheticals, with the RFC determiimat. See20 C.F.R. 88 404.1520(g)(1), 416.920(g)@9r
thethird hypothetical presented to the vocational expert attaing,with the RFC assessment
above, the vocational expert determined that there were three-jyafigher inspector, and
sorter—that Yont could perform and that existed in the aggregate of 1,500 in the réQidd.X
The third hypothetical presented to the vocational expert with the RFC assessimestver,
includedfactsthat arenot consistent with osuypported by the recordsee Ramirez v. Barnhart
372 F.3d 5463d Cir. 2004) (the hypotheticals to a vocational expert should reflect all of a
claimant’s impairments to be considered substantial evidesee)also Plummer v. Apfel86
F.3d 422 (3d Cir. 1999).

In the instant mattethecurrentrecorddoes not support thhird hypothetical and the RFC

assessmertt First, ALJ West does not clearly indicatee evidence upon whiche relied to

2 For the hypotheticals, ALJ West started with the basic backgriofmnationthen included that the claimant was
limited to light activity, could frequently reach overheaith his left arm, had limited memory, could occasionally
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determine tha¥ontis capable of walking for four hours a day, althougkitesto Dr. Hoffman’s
reportsindicating that Yont walked with “normal gdit(R. 14, 5Q0) On October 10, 201@r.
Wilchfort stated that a rigkfbot film revealed that Plaintiff had a large spur the inferior
calcaneus.R. 327.) Athe hearing, Yont testified that his feet were very swollen and that he could
not walk very much.R. 32.) Also, ALJ WestnotedthatYont was notable to walk more than one
block andhadto usecrutches. R. 15.) Therefore, ALJ West's finding that Yont is capable of
walking for four hours a dasequires clarification

Next, the recorddoes not support third hypothetical and the RFC assessment that Yont
is capable of frequently reaching overhead with hisdeft. (R. 14, 4547, 50.) On October 8,
2010,Dr. Hoffmanreported that Plaintifhas a decreased range of motion in hisdatiulder,
cannot lift his left arm above the horizontal position, cannot touch his opposing earphashmsi
left shoulder, has decreased grip strength in the left arm, and, possibly, hés arttme left arm.
(R. 318-20) As of July 29, 2011, Plaintiff still had a decreased range of motion in his left shoulder,
constant discomfortand abursitistype of syndrome.R. 330, 332 This limitation was not
preented in the third hypothetical add.J West did not clearly indicate what he relied upon to
support thdinding that Yont is capable of “frequent overhead reaching with left upper etstrem
(R. 14.)

Additionally, thethird hypothetical omiedthe fact that Yont has a GAdeoreof 38. (R.
317.) For the vocational expethat testified a GAFscorearound 50 is typically the cutofér
whether a person is able to interact with others in a work seffndp6-57) The difficulties a

person with a GAFscore of 38 mightinclude “[interacting with people, interacting with

interact with others, and could have occasional changes to his essentiatigsb féor the third hypothetical, ALJ
West did not include limitation athe left arm and added the limitations tha ¢laimantwould not be able to walk
for more than four hours a day or stand for more than six hours a day.
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supervisors, getting the job done, [and] following directionR.” §7.) The vocational expert
testified that a GAKcoreof 38 alone would not preclude a person from employment at one of the
three identified jobs but that it is a factor in making a determination regarding tibrepe
employment(SeeR. 1617.) It does not appear, however, that ALJ West considered YGAS
score in the third hypotheticahlso, Yont would possibly need to use more than one unscheduled
medical break or more than one sick day in his first thirty days on a job, which would need to b
considered(SeeR. 52-55.)

In light of the discussioabove ALJ West's determination that other work exists that Yont
could perform is unsupported by substantial evidence.
CONCLUSION

For the reasons set forth abothes Court finds that ALJ West’s decisi@not supported

by substantial evidencéccordingly, this CourREM ANDS this matteffor further review.

s/ Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATESDISTRICT JUDGE

Orig: Clerk
CC: Parties
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