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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DOMINIC YACOVELLA
Plaintiff : Civil Action No. 14-5484KM )
V.
APPAREL IMPORTS, INC., doing
business as Formalwear International, :
ESPERANZA CAMPO, SANDRA : OPINION
VALLEJO and ARTURO ALCANTARA, :

Defendans.

l.  INTRODUCTION

This matter comes before the Court by way of the motion of Defendants Apppets,
Inc. d/b/a Formalwear International, Esperanza Campo, Sandra Vafidjérturo Alcantardo
dismissthe Second Amended Complafat: (1) lack ofpersonal jurisdiction pursuant k@deral
Rule of Civil Procedur@2(b)(2) (2) improper venue pursuant to 28 U.S.C. § 139)forum non
conveniens, an(#t) failure to state a claim pursuant to Federal Rule of Civil Proceldi(i®)(6)
SeeDef.’s Mot. to Dismiss, Jan. 12, 2015, D.E. 14 tHe alternativeDefendants ask the Cotiot
transfer the case to thunited States District Court for ttf@uthern District of Florida pursuant to
28 U.S.C. § 1404.Plaintiff Dominic Yaovella(“Plaintiff”) opposes the motionSeePl.’s
Opp’n Br., Feb. 10, 2015, D.E. 18.

Pursuant to Federal Rule of Civil Procedure 78 and Local Civil Rule 78.1, the Court
decided this motion without oral argument. For the reasons set forth below, thevillour

transfer this matter to the Southern District of Florida pursuant to 28 U.S.C. §1404{a Court
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will deny as moot the motion to dismiss for lack of pers@amediction, improper venue, forum
non conveniensnd failure to state a claim.
. BACKGROUND
Plaintiff worked as an independent contradtorDefendant Apparel Imports, Inc. d/b/a
Formalwear International (“Formalwear”), which is located in FloridanfJune 1999 until his
termination on September 1, 201&eeSec. Am. Compl., at 11 1, 22, 31, 47, Mar. 25, 2015, D.E.
24; seealsoDeclaration of Arturo Alcantara (“Alcantara Decl.”), dt3f& Ex. A, D.E. 14-4
Plaintiff alleges, inter alia, age discrimination, disability discrimination, anachref contract.
Plaintiff is a sixtysix year old male residing in Royal Palm Beach, Floricgeeid. at
20. Defendant Formalweas a Floridacorporation thamakesand selldormal attire Seeid. at
19 2:22; see als®lcantara Decl., atf[45, Dec. 3, 2014, D.E. 14-4Formalwear’s sales and
administrative offices are located in Florida, andbis a manufacturing plant in Cotbia. See
Alcantara Decl., at 5, Dec. 3, 2014, D.E-414 Defendants Arturo Alcantara, Esperanza Campo
and Sandra Vallejo (collectively, théndividual Defendants”) are officers and/or managers of
Formalwear. SeeSec. Am. Compl., at 1 234, Mar. 25, 2015, D.E. 24ee als@\Icantara Decl.,
at 1 Dec. 3, 2014, D.E. 14-4; Declaration of Esperanza Campo (“Campo Decl.”), at | 1, Dec. 4,
2014, D.E. 14-3; Declaration of Sandra Vallejo (“Vallejo Decl.”), at 1 1, Dec. 4, 2014, DE. 14-
Defendant Alcantara is Formalwear’s Chief Executive Officer and has helgaiaon for
twenty-four years. SeeAlcantaraDecl., at | 1, Dec. 3, 2014, D.E. 14-4. Defendant Campo
serves as President of Formalwear, and Defendant Vallejo is the General MaBag€&ampo
Decl., at 1, Dec. 4, 2014, D.E. 14-3; Vallejo Decl., at § 1, Dec. 4, 2014, D.E. T&&

Individual Ddendants are not New Jersey residents,thaglive in the Florida area.See
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Alcantara Decl., at 1 1, 4, 88,Dec. 3, 2014, D.E. t4; Campo Decl., at 11 1,53} Dec. 4, 2014,
D.E. 143; Vallejo Decl., at 1 1,-8, Dec, 4, 2014, D.E. 14-2.

Plaintiff alleges that Formalwear hired him in June of 1999 for a sales positiotmatnd
ultimately he became the National Sales ManadggeeSec. Am. Compl., at 1 31, 33, Mar. 25,
2015, D.E. 24. Plaintiff asserts he split his time between Formalwear’s office in Miami, Florida
andits corporate office in Avalon, New Jersey, where he worked the majority ofribe tseeid.
at 1 38. As part of his employment agreement with Formalwear, Plaintiff assertsshentithed
to certain commissions on various accoungeeid. at | 3435. Plaintiffclaims that
Defendants owe him over $40,000 in unpaddnmissions. Seeid. at | 36.

In August 0f2013, Plaintiff experiencka hearrelated medical issue, which he alleges he
reported to Formalwear on August 31, 201Seeid. at41-43. Two days aftatisclosing his
medical issue to Formalwear, Plaintiff asserts feateceived a voicemail from Defendant
Alcantara informing him that he would be receiving a letter in the n@édeid. at T 45.
Eventually, Plaintiff received a letter, dated August 30, 2013, which Plain&gfjedlwas
backdated, terminating his employment effective September 1, 26&8id. at 11 4648.

Plaintiff asserts that Formalwear terminated his employment because ofdicalndesabilityand
because Plaintiff was one of the oldest employees at Formalweard. 8e%® 4950, 52. He
further alleges that the Individual Defendants aided and abetted Formalwtsatiscriminatory
conduct. Seeid. at 53.

Plaintiff alleges that after his terminatidre learned thdbefendants “rebrand[ed] and
[sold] formal wear designs that [Plaintiff] developed and shared wittmn&arear while he was

still employed[.]” Id. at § 54. Plaintiffurtheralleges that Formalwear did not request his
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permission, nor did Plaintiff provide permission, for Formalwear to use, sell or poofitHis
designs. Seeid. at  55.

On March 25, 2015, Plaintiff commenctus case bysserting the following claims: (1)
age discrimination against Defendant Falwear under the Age Discrimination in Employment
Act (“ADEA") , 29 U.S.C. 8§ 621; (2) disability discrimination against Defendant Formalwear
under the Americans with Disabilities ACADA”) , 42 U.S.C. § 12101, (3) age and disability
discrimination against all Defendants under the New Jersey Law Agaswstrination
(“NJLAD”), N.J.S.A. 10:5-1; (4); unpaid commissions against all Defendants under the New
Jersey Wage Payment Law, N.J.S.A. 34:11-4.1; (5) unpaid commissions againstaddbes
under the Sales Representatives’ Rights Act, N.J.S.A. 2A:61A-1; (6) breach a@fct@gfainst
Defendant Formalwear; (7) breach of the implied contract of employmensa@efendant
Formalwear; (8) breach of the implied partnership agreement againstetidaets; g)
conversion against all Defendants; (10) violation of the New Jersey TradesSeatretl.J.S.A.
56:154 against all Defendants; (11) unfair competition, passing of goods, tradeinéidn, and
trade dress infringement against all Defendants; (12)awispiracy against all Defendants; (13)
promissory estoppel/detrimental reliance against Defendant Formalw@agquéntum meruit
against all Defendants; (LGnjust enrichment against all Defendant§) (ftaud against all
Defendants; (Z) fraudulent inducement against all Defendants; (18) fraudulent inducement
against all Defendants; and ji®rtious interference against all Defendants.

Defendants seek to dismiss the Second Amended Complaint in its entiretkfof lac
personal jurisdiction, improper venue, forum non conveniens, and failure to staite awisuant

to Federal Rule of Civil Procedure 12(b)(6%eeDef.’s Mot. to DismissJan. 12, 2015, D.E. 14.
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In the alternative, Defendants move to transfer the case to the Souisteiat &f Florida. Seeid.
The Court will first consider whether this matter should be transferred to theeBoltistrict of
Florida.

1. ARGUMENTS

Deferdants contend that for the convenience of the parties and witnesses, this matter
should be transferred to Florida. In support of transfer, Defendantstwakeainarguments.
First, Defendants contend that Plaintiff could have and should have filed this actiondia Fl
because(i) all parties reside in South Floridand therefore Florida is the more convenient and
costeffective forum (ii) New Jersey lacks personal jurisdiction over DefenddiifsFlorida can
rightfully exercise personal jurisdionh over each Defendant; and)(ithe operative facts
surrounding Plaintiffs’ allegations occurred in Florida and not in New JerSegMot. to
Dismiss, a®, 11-13, 16, Jan. 12, 2016, D.E. 14-1.

Second, Defendants argue that certain public and private factors favorrttaridteida,
including that the relevant evidence and witnesses are mainly located iraHbedistrict of
Southern Florida’s docket is smaller and less congested, and litigation in Floutthlve more
costeffective ancconvenient. Seeid. at 1617.

Plaintiff, on the other hand, asserts that this case shewidin in thiistrict because
New Jersey, and not Florida, is the more convenient for@®aePl.’s Opp’n Br., at 22, Feb. 10,
2015, D.E. 1&. Plaintiff argues thdtehas a home in New Jersey ahdt his choice of forum
merits deference Seeid. Further, Plaintiff contends that his causes of action anosew
Jerseythatwitnesses are located closer to New Jersey than Floridéhatizkfendants are in a

better financial position than Plaintiff and individual witnesses to travebiestiate to litigate this
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matter. Seeid. Finally, Plaintiffasserts that several of the claims are New Jersey state law
claims, and therefore, New Jersey is the more appropriate forum to adjudEaigtitn. Seeid.
V. DiscussION

Under 28 U.S.C. § 1404(a), for the “convenience of parties and witnesses, in the interest of
justice, a district court may transfer any civil action to any other distraivegion where it might

have been brought.”Abrams v. Gen. Nutrition Cos., Inc., 2006 WL 2739642, at *8 (D.N.J. Sept.

26, 2006) (citing 28 U.S.C. § 1404(d)) Section 1404(a) exists to “prevent the waste of time,
energy and money and to protect litigants, witnesses and the public against unpecessa

inconvenience and expense.” Ricoh Co. v. Honeywell, Inc., 817 F. Supp. 473, 479 (D.N.J. 1993)

(internal citatims and quotations omitted). The Third Circuit has recognized that the moving
party bears the burden of establishing the need for transferring the cdsariwaffidavits,
depositions, stipulations, or other documents containing facts that would testdibsh the

necessary elements for a transfer under 28 U.S.C. § 1404(a).” Plum Tree, tackme®it, 488

F.2d 754, 756-57 (3d Cir. 1973).
Transfer is appropriate under Section 1404(a) if the defendant satisfies twre:fat)
that venue is propen the transferee district, and (ii) that the transferee district can exercise

personal jurisdiction over all partiesSeeShutte v. Armco Steel Corpt31 F.2d 22, 24 (3d Cir.

1970). If venue in the requested district is proghaen the Court must analyze a series of private

1 The Court may transfer a case even when it lacks personal jurisdiction csedal@s.
See28 U.S.C. 88 1404, 1406(a), 16ZEe alsdGoldlawr, Inc. v. Heiman, 369 U.S. 463, 465
(1962) (observing that “nothing in [its] language indicates that the operation of [28.18.S.C
1406(a)] was intended to be limited to actions in which the transferring court has persona
jurisdiction over the defendants§ee also/erissimo v. Immigration and Naturalization Servs.
204 F. Supp. 2d 818, 820 (D.N.J. 2002) (recaggithat “a court may transfer a matter under 28
U.S.C. 8§ 1406 to a court with personal jurisdiction over the defendant where venue is
appropriate”).
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and public factors to determine whether “on balance the litigation would more cartliyenie
proceed and the interests of justice be better served by transfer to aatifiesen.” Jumarav.

State Farm Ins. &, 55 F.3d873, 879 (3d Cir. 1995).

A. Filing of this Action in Florida

The Court must consider whether Plaintiff could have brought this case in FI@e=a
Abrams 2006 WL 2739642, at *8 (citing 28 U.S.C. § 1404(a)). Specifically, the Court must
examine where the case might have been brought as of the case’s filing dataaffeédgev. St.
Riel, 495 F.3d 72, 77 (3d Cir. 2007).

1. Venue

In all civil cases, 28 U.S.C. § 1391 determines proper venue. Under 8 1391(b), a civil

action may be brought in:

(1) a judicial district where any defendant resides, if all defendants
reside in the same State,

(2) a judicial district in which a substantial part of the events or
omissiongyiving rise to the claim occurred, or a substantial part
of property that is the subject of the action is situated, or

(3) a judicial district in which any defendant is subject to personal
jurisdiction at the time the action is commenced, if there is no
district in which the action may otherwise be brought.

28 U.S.C. § 1391(b).
Here, Plaintiff does not appear to contest that venue is proper in the Southeot @fistri

Florida. Instead, Plaintiff argues that venue is also proper in New JarsilyatNew Jersey is a

more convenient forum.SeePl.’s Opp’n Br., at 1-2, 14, 22, Feb. 10, 2015, D.E. 18-Zhe



Court finds that the Southern District of Florida has venue under 88§ 1391(b)(1) and (B(R).
Defendants reside in or principally conduct business in FlorlBeeSec. Am. Compl., at 1
21-22, Mar. 25, 2015, D.E. 24ee als®Icantara Decl., at {1 1;8, 38, Dec. 3, 2014, D.E. 14-4;
Campo Decl., at 11 1, 4-5, Dec. 4, 2014; D.E. 14-3; Vallejo Decl., at 11 1, 4-5, Dec, 4, 2014, D.E.
14-2. Therefore, venue is proper in Florida under § 1391(b)(1).

Florida also has venue under § 1391 (b)(2) becalsmgbstantial part of the events . . .
giving rise to the claim[s]” occurred therelThe Third Circuit has emphasized that events or
omissions supporting a claim must be “substantial,” and that events or omissions widoord

tangential connection with the dispute in litigation are not enough.” Cottman Bysisinc., v.

Martino, 26 F.3d 291, 294 (3d Cir. 1994). To assess “whether eveaisissions giving rise to
the claims are substantial, it is necessary to look at the nature of the displtat”295. In his
Second Amende@omplaint, Plaintiff alleges that Defendants terminated his employment
because of hiage and medicalisability. SeeSec. Am. Compl, at {1 40-47, 61-84, Mar. 25,
2015, D.E. 24. Defendants reside or principally conduct business in Fld8ig@Alcantara

Decl., at 11 1, 4, &8,Dec. 3, 2014, D.E. }4; Campo Decl., at 11 1,3} Dec. 4, 2014; D.E 43,
Vallejo Decl., at 1 1,8, Dec, 4, 2014, D.E. 14. Thus, it follows that the decision to terminate
Plaintiff, and Plaintiff's actual terminatiofoth occurred in Florida. Indeed, Defendants certify
that the discussions concerning Plaintiff's éoyment, the decision to terminate Plaintiff, the
drafting of the termination letter, and the mailing of Plaintiff’'s termination letter allroed at

Formalwear’s office in Floda. SeeAlcantara Decl., at Y 424, Dec. 3, 2014, D.E. 14-4The

2 In this case, § 1391(b)(3) does not apply because the Southern District of Florida is a
proper venue foadjudicating this action.



letter notifying Plaintiff of his termination was directed to Plaintiff at his Floridaleese, and
appears to have originated from Formalwear’s Florida offime.at Ex. F. The Court therefore
finds that a substantial part of the events giving rise to tffarclaims occurred in Florida, and

thus,thatFlorida properly has venueSeeTaube v. Common Goal Sys., Inc., 11-2380 (SDW),

2011 WL 5599821, at *5 (D.N.J. Nov. 1, 2011) (finding that a substantial part of the plaintiff's
employment discrimination claim arose in lllinois, and not New Jersey, whededtison to

terminate the plaintiff's employment was made in lllinogge alsdraffel, D.D.S. v. Monarch

Dental Corp., No. 99571, 1999 WL 1212184, at *2 (E.D. Pa. Dec. 15, 1999) (finding that Texas
was theproper venuéor Plaintiff’'s age discrimination case because the defendant corporation was
headquartered thesnd the decision to termirathe plaintiff was also made in Texas).

In addition, in Plaintiff's Second Amended Complaintasserts that Defendants failed to
pay him commissions that were owed to him pursuac¢ttaincontracts between the parties
SeeSec. Am. Compl., at 11 3%7, Mar. 25, 2015, D.E. 24 Again, however, it appears that at the
time period relevant to the claini3efendantsesided in and principally condectbusiness in
Florida. SeeAlcantara Decl., at 1 1, 4,88,Dec. 3, 2014, D.E. }4; Campo Decl., at 1 1;5
Dec. 4, 2014; D.E. 14-3; Vallejo Decl., at 11 1, 4-5, Dec, 4, 2014, D.E. 14y decision
regarding Plaintiffs payments undeontracts for commissioms any breach dhatcontract must
thereforehave occurredn Florida. Furthemore Plaintiff’'s employment contracts with
Formalwear wereegotiateddrafted and executed at DefendaMg&mi, Florida offices, not New
Jersey. SeeAlcantara Decl., at {191, Dec. 3, 2014, D.E. 14. Moreover, for least tax years
2006, 2007, 2008, 2009, 2011, and 2013, Formalwear sent Plaintiff's 1099 Forms from its Florida

office to Plaintiff at his Florida residence. Alcantara Decl., Ex. A, D.E1.14 hus, a substantial
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part of the events giving rise to Plaintiffs’ clamccurred in Florida. A similar analysis applies
to Plaintiff's other alleged claimsince they relate to Plaintiff's termination, which is the core of
the dispute. This Court therefore finds that venue is proper in Florida under § 1391(b)(2
2. Personal Jurisdiction
The Court also findthat theSouthern District of Floridaan properly exercise personal
jurisdiction over Defendants. Personal jurisdiction may be exercised under two distinct theories:

general or specific jurisdictionWeber v. Jolly Hotels, 977 F. Supp. 327, 331 (D.N.J. Sept. 12,

1997). The Supreme Court recently clarified that courts may assertlgansdiction over a
corporation if that corporation’s “affiliations with the State are so ‘continundsgstematicas

to render them essentially at home in the forum State.” Daimler AG v. Bai®@i$.Ct. 746,

751 (2014). Regarding corporations, “the place of incorporation and principal placéeneSbus
are [paradigm] bases for general jurisdictionid. at 760. For example, ilDaimler, the Supreme
Court concluded that no general jurisdiction existed where the subsidiary of artikiege
company was neither incorporated in California nor did business in that S8eed1.34 S.Ct. at
76162.

To determine whethespecific jurisdiction may be exercised, the Third Circuit has
suggested a thrdactor test: (i) the defendant must have “purposefully directed” its aesiat
the forum state; (ii) the plaintiff's claim must “arise out of or relate to” at leaspiotie
defendant’s specifically directed activities in the forum state; and (iii) thésomay analyze other

factors “to ensure that the assertion of jurisdiction otherwise “compuaitfsfair play and

substantial justice” and is “reasonable.”  Maneodwin, 499 F.3d 290, 296 (3d Cir. 2007)

(internal quotations and citations omittes@e alsd-lynt Distributing Co., Inc. v. Harvey, 734
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F.2d 1389, 1393 (9th Cir. 1984).

In this case, the Court concludes that Florida can assert personal junsdictr
Defendants. Again, Florida is where Defendants conduct business and are locaes.
Alcantara Decl., at 11 1, 4, 6, Dec. 3, 2014, D.E. 14-4; Campo Decl., at 11 1, 4-5, Dec. 4, 2014,
D.E. 143; Vallejo Decl., at 11 1,-8, Dec, 4, 2014, D.E. 14-2. Thus, Florida has general
jurisdiction over each DefendantSeeDaimler, 134 S.Ct. at 761-62.

In addition, Floriddikely has specific jurisdiction over each DefendamachDefendant
has “purposefully directed” its activitiesEbrida and Plaintiff's claims relate to those activities.
For exampleFormalwear is a Florida corporatitimtsells formal attire, and operates its
administrative and sales offices in Miami, Florid&eeAlcantara Decl., at 8, Dec. 3, 2014,
D.E. 144. Plaintiff's claims are related to Formalwear’s activities in Florida, becalasetiff
alleges that he was employed and wrallgfterminated by FormalwearSeeSec. Am. Compl.,
at 11 3631, 47, 52, Mar. 25, 2015, D.E. 24. Accordinglygppears thdtlorida has specific
jurisdiction over Defendants.

The Court must next evaluate whether the transfer is in the interest of justicawst
consider both the private and public interests affected by the transseeJumara55 F.3d at
879.

B. Public and Private Factors

Having decided that venue is proper in the transferee district, the @astrnextanalyze
whether private and public intetegavor transferring this caseThe private interest factors
include: (i) plaintiff's choice of forum; (i defendant's preference; (iii) where the claim arose; (iv)

the parties’ convenience as indicated by their relative physical and financigi@on@i) witness
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convenience; and (vi) the location of books and recoi@iseJumara55 F.3d at 879. The puliic
interest factors includet)(the enforceability of the judgment; (ii) practical considerations that
could make the trial easy, expeditious, or inexpensivethe relative administrative difficulty
arising from court congestiony{ the local inteest in deciding local controversies at homegtlie
public policies of the fora; and {vihe familiarity of the trial judge with the applicable lavee
id. at 87980. Upon analyzing the record, the Court concludes that the public and private factors
weigh in favor of transfer to the Southern District of Florida.

1. Private Factors

I.  Plaintiff's Choice of Forum/Defendant’s Preference

A plaintiff's chosen forum “is considered to be presumptively corre/in. H. McGee

& Co. v. United Arab Shipping Co., 6 F. Supp. 2d 283, 290 (D.N.J. 19B@}.this reason, a

plaintiff's choice of forum will prevail “unless the party moving for the tfansan convince the

court that its alternative forum is not only adequatentre convergnt than the present forum

Celgene Corp. v. Abrika Pharm., Inc. No. 06-5818, 2007 WL 1456156, at *4 (D.N.J. May 17,
2007). However, ourts afforda plaintiff's choice less weight if “plaintiff has chosen a foreign
forum or [if] the choice of forum hddtle connection with the operative facts.Culp v. NFL

Productions LLCNo. 13-7815 (NLH/JS), 2014 WL 4828189, at *4 (D.N.J. Sept. 29, 26&4)

alsoKelly-Brown v. Winfrey, No. 11-4360, 2011 WL 5325596, at *3 (D.N.J. Nov. 3, 2011)

(“Plaintiffs are citzens of Florida [and appear] to have no connection to this state other than their
selection of a New Jersey attorney to represent them”).
Here,Plaintiff resides irFlorida. SeeSec. Am. Compl., at { 20, Mar. 25, 2015, D.E. 24.

Although Plaintiff asserts that he has a home in Avalon, New Jersey, and that likedyll . . be
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in New Jersey during the trial in this matter[,]” Plaintiff has not providedceggible evidence to
establish that he is domiciled in this statéor example, Plaintiff has not provided the Cowith

a New Jersey driver’s license or vehicle registration, evidence that he hasoassatk accounts

in New Jersey, information concerning the location of his family, including his spouany

other infamation to credibly establidhat Plaintiff is domiciled in New JerseySeeCurley v.
Mosier, No. 09-2066 (JBS/AMD), 2010 WL 2521428, at *3 (D.N.J. June 15, 2010) (explaining
that factors to consider in determining an individual’s domicile are, ambieg things, “location

of brokerage and bank accounts, location of spouse and family, membership in unions and other
organizations, and driver’s license and vehicle registration.”). To the contrdwig, $econd
Amended Complain®laintiff specifically aleges that he residesHtorida seeSec. Am. Compl.,

at 20, Mar. 25, 2015, D.E. 24, and in his brief, Plaintiff concedesthiée,he spends significant
time here, he is not a New Jersey residesdPl.’s Opp’nBr., at 23, Feb. 10, 2015, D.E. 28-
Therefore, because Plaintiff has chosen a foreign forum, New Jersey, hasfaetion, his choice
of forum merits less weight.SeeCulp, 2014 WL 4828189, at *4.

Additionally, whether this Court has personalgdiction over all Defendants in this case
is far from clear. For example, the Individual Defendants all resid®rid&l SeeAlcantara
Decl., at 11 1, 4, &8,Dec. 3, 2014, D.E. }4; Campo Decl., at 11 1,3} Dec. 4, 2014; D.E. 13;
Vallejo Decl, at 11 1, 4, Dec, 4, 2014, D.E. 12. In addition, the Individual Defendants assert
that they do not have any contwuatith New Jersey because thagynot maintain any bank
accounts in New Jersey, and do not @mgproperty in N& Jersey. Seeid. Plaintiff fails to
provide any credible evidence to refute the Individual Defendants’ assertRether, Plaintiff

makes bald assertions concerning the Individual Defendants’ communicatibrismathile he
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was in New Jersey.SeeDeclaration of Domini¢racovella (“Yacovella Decl), at 11 2529, Feb.
10, 2015, D.E. 1&. Plaintiff's assertions fall far short of establishing this Court’s personal
jurisdiction over the Individual Defendants.

In addition, Plaintiff contends that this Court has personal jurisdiction over Foearalw
because: (i) Formalwear has a corporate office in New Jersey; (imakoear does a substantial
amount of business in New Jersey; and (iii) Plaintiff's claims arose in Bs&y] SeePl.’s
Opp'nBr.,at 12,9, 12, Feb. 12015, D.E. 1&. Formalwear, on the other hand, contends that it
has no meaningful contacts with New Jersey sufficient to warrant the Courtssexa personal
jurisdiction in this case.SeeAlcantara Decl., at -8, 38-40, Dec. 3, 2014, D.E. 14-4.

Here again, a review of the record raises serious jurisdictional questimrsexample,
Formalwear asserts that it has no offices in New Jersey, does a minimal affmusiness in New
Jersey, and does not have any assets, including property cadmmints in New Jersey. See
Alcantara Decl., at -8, Dec. 3, 2014, D.E. 14-4. Plaintiff, however, asserts that as a
Formalwear employee, he split his time between the Miami office and his AvaanJétsey
home. SeeYacovella Decl., at 11-2, 9, Feb. 10, 2015, D.E. 418 SpecificallyPlaintiff asserts
that he worked approximately 60% of his time in New Jersey, makileg to New Jersey
customers Seeid. at 11 16, 22. Even assuming that Plaintiff conducted business in New

Jersey it is difficult to understand how that would be sufficient to confer general jurisdictian ove

3 This conclusion is far from certain. Plaintiff reliegpart on a June 1, 2010, email from
Alcantarato him to establish Formalwear’'s agreement to designate Plaintiff's New Jersey
residence as Formalwear’s New Jersey office. Yacovella Decl., Ex. A, DE. However,
that email says nothing about a New Jersey office or using Plaintiff e resichsite New Jersey
office. Plaintiff also relies on a business card that purports to list a New Jernsey dff. at Ex.

D. However, the business card does not provide any New Jersey addrdssugiilt vaguely
references a “NJ Office” and provides a pdlene number with a (609) area code, the only address
14



the Defendants here, particulagien Plaintiff's possible status as an independent contractor.
And it is equally difficult to determine how, even if Plaintiff conducted business ifoAythat
conduct would be sufficiently related to his alleged termination as to confericpecgonal
jurisdiction over the Defendants. Accordingly, there are substantial questitcerging
whether Formalwear is subject to perabjurisdiction in New Jersée.
Given that all parties, including Plaintiff, reside in Florida, and given the jcticadal
issues, this factor weighs in favor of transfer.
ii.  Where the Claims Arose
Plaintiff contends that his claims arose in New JerseyFlorida. SeePl.’s Opp’n Br.,
at12, 14, 26, Feb. 10, 2015, D.E. 18s2e als¢racovella Decl., at -8, Feb. 10, 2015, D.E.
18-3. For exampleregarding his age and disability discrimination claims, Plaintiff asserts that he
received the termination letter in New Jersey, and thosgeclaims arose in New Jersey Seeid.
Defendants, on the other hand, claim that they mailed the termination letter tdfBlamme in
Florida SeeAlcantara Decl at 1Y 45-46, Dec. 3, 2014, D.E. 14-4.

In Taube v. Common Goal Sys., Inc., the plaintiff brought a gender and pregnancy lawsuit

provided is Formalwear’s corporate office in Florida, along with a telephone namdbé&csimile
number that resolve to Formalwear’s Florida officil.

4 Because the Court has concluded that this matter should be transferred to the Southern
District of Florida pursuant to 8 1404(a), the Court need not decide the jurisdictioivgueSee
LG Elecs. Inc. v. First Int’'l Computer, Inc., 138 F. Supp. 2d 574, 584 n. 2 (D.N.J. 2001)
(transferring the actioto the Northern District of California pursuant to 28 U.S.C. § 1404(a) and
declining to reach the issue regarding whether New Jersey had persaadadtjon over the
defendants).

5 Notably absent from Plaintiff's opposition papers is any explanation concernimg whe
his other claims arose. Other than arguing that he performed much of his wok Jefdey,
Plaintiff does not appear to contend that each claim contained in the Second AmendednCompla
arose in New Jersey.
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against her former employer, an lllinois corporation, for allegedly termgqber employment
because she was pregnant. 12OVL 5999821, at *1-2. The defendant corporation moved to
dismiss the complaint for improper venudd. at *2. In determining whether venue was proper
in New Jersey, the court dismissed plaintiff’'s arguments that becausasherminated in New
Jersg, New Jersey was the proper venue to adjudicate her clalithat *4-5. Instead, the Court
found that “although plaintiff's termination letter was mailed to her New Jeestyence, the
decision to terminate plaintiff, giving rise to her discriminatory dischargeurred in lllinois.’ld.

at *5.

Here, as imMaube, the issue of where Plaintiff's claims arose does not turn on where he
received his termination letter. Instead, the salient fact is where theodeoiterminate Plaintiff
occurred. In this cas®efendantsdiscussions and decisions concerning Plaintiff's termination
occurredin Florida, and therefore, Plaintiff's age and disability discriminatioomdaccrued in
that state SeeAlcantara Decl., at 1 446, Dec. 3, 2014, D.E. 14-4Similarly, because
Defendants are all located in Florida, a substantial amount of thesgreing rise to Plaintiff's
other claims also arose in Florid&inally, Plaintiff has failed to demonstrate, either in his
pleading or in opposing Defendants’ motion, that his claims for a share of the praptiaeid for
theft of trade secrets have amgxus to New JerseyAccordingly, this factor weighs in favor of
transfer to Florida.

iii.  The Convenience of the Parties

The parties’ relative convenience based on their phylsication and financial condition

weighs in favor of transfer.As discusseat length, all parties in this matter reside in Florida.

Thus, the Court concludes that this factor weighavor of transfer.
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iv.  The Convenience of the Witnesses
A forum’s inability “to compel the attendance of witnesses at trial is an impoaietot f

weighing in favor of transfer.” _Platinum Partners Value Arbitrage Fund,\..PD Bank, N.A.,

No. 10-6457, 2011 WL 3329087, at *5 (D.N.J. Aug. 2, 2011) (citations omitted). When
considering this factor, however, the pertinent inquiry is on the convenience péartgn-

witnesses. Seeln re Consol. Parlodel Litig., 22 F. Supp. 2d 320, 324 (D.N.J. 1998).

Here, Defendants assert that their witnesses are all located in the South &lea. _See
AlcantaraDecl., at 1 39, Dec. 3, 2014, D.E.-44 Plaintiff contends that the witnesses he intends
to call at trial reside in New Jersey, Pennsylvania, New York, and othes atatuind the country.
SeeYacovella Decl., at 1 386, Feb. 10, 2015, D.E. 4B Itthus whether this case is litigated in
Florida or in New Jersey, a nquarty will inevitably be inconvenienced. Accordingly, tfastor
does not weigh for or against transfer.

v. Location of Books and Records

This factor isalso neutral The parties appe#o agree that many of the books and records
are stored in Florida.SeeMot to Dismiss, at 17, Jan. 12, 2015, D.E. 14-1; Pl.’s Opp’n Br., at 25,
Feb. 10, 2015, D.E. 18-8ee als®Icantara Decl., at | 39, Dec. 3, 2014, D.E. 14Mo party,
however, haslemonstratethat adjudicating this case in New Jersey, or transferring it to Florida
will cause books or records to become unavailable or significantly more burdensome to.produce
SeeCulp, 2014 WL 4828189, at *7 (“In our electronic age, this fasé@ms to carry less
consideration [because books and records] are already in electronic format or aaedbe s

electronically, and easily transported.”Y.hus, this factor does not weigh for or against transfer.

17



2. Public Factors
The Court now considers the public interest factohenevaluating the public interest
factors “the district court must consider the locus of the alleged culpamdeict, often a
disputed issue, and the connection of that conduct to plaintiff's chosen forluacéy v.

Cessndircraft Co, 862 F.2d 38, 48 (3d Cir. 1988) (internal quotation and citations omitted).

Regarding the first factor, the enforceability of any judgment, the Conduwdes that
the factor weighs in favor of transferDefendantsre all located ifrlorida, and therefore, a
Floridacourt can enforce a judgment agaiDsfendantsvith greater easean this Court.

Moreover, the Southern District of Florida has a significantly strongeresitin deciding
this controversy. All parties in this case reside in Florida. The dedst@nminate Plaintiff,
any misappropriation of tradeecret material, and any breach of contract, originated and
emanated from there. And although Plaintiff also has a home here in New Jesselgait to
this Court tlat Plaintiff considers Florida his primary residence. Indeed, Rfaasterted that
he resides in Florida in his Second Amended Complaint, and it appears that Plai@tdtiatly
conducts business in FloridaSeeCompany Profile, Florida Dept. of State, Exh. E. to Alcantara
Decl., Dec. 3, 2014, D.E. 14-4Simply put, New Jersey maintainsly a minor interest, public
or otherwise, in adjudicating this case. The Southern District of Floradiatains a more direct
connection, and a stroegnterest in this casgiventhat all parties reside thereThe
remaining public interest factors do not defeat that conclusion.

In addition, Florida may be in a position to more quickly and efficiently adjudiciste

matter than New Jersey. In supportrahsfer, Defendants hagebmited court management

and caseload statistics fitle Southern District of Florida anide District ofNew Jerseyor the
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period of June 2008 through June 2013ee generallZourt Management Statistics and
Judicial Caseload Profile for the Southern District of Florida and Distriseaf Jersey
(“District Mgmt. & Caseload Stats.”), Exhs. A & B to Declaration of SearLigsky (“Lipsky
Decl.”), Dec. 5, 2014, D.E. 14-5.The dda conained in these reports indicates tNatv Jersey
has alarger caseload. For example, for the twelve month period ending on June 30, 2013, New
Jersey had 8,543 pending cases to 6{@6the Southern District of Florida CompareDistrict
Mgmt. & Caseload Stats for New Jersey, Exh. A to Lipsky D&dth District Mgmt. &
Caseload Stats for the Southern District of Florida, Exh. B to Lipsky D&milarly, the data
indicates that cases in New Jersey take longer to adjudicate tth@nSouthern Bitrict of
Florida, with New Jersey averaging 37.2 months from filing to adjudicate, compitned w
Florida's 16.1. Seeid. It therefore appears that the transfethi® Southern District of Florida
mayshorten the time to resolution for this matter.

For these reasons, and in the interests of justice, the Court finds that the pab#stint
factors also tip the scales in favor of transfeé8ee28 U.S.C. § 1404(a).

V.  CONCLUSION

For the foregoing reasons, Defendants’ motion to transfer the action to tked States
District Court for the Southern District of Florida pursuant to 28 U.S.C. § 1404 (anktedr
The Court will deny as moot the motion to dismiss for lack of personal jurisdicipnoper
venue, forum non conveniens and failure to state a claim.

An appropriate Order accompanies this Opinion.

s/ Michael A Hammer
UNITED STATES MAGISTRATE JUDGE
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Dated: August31, 2015
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