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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JACQUESBOISVERT, et al.,
Plaintiffs,
V. Civil Action No. 14-5760 (ES) (MAH)

STATE FARM FIRE AND CASUALTY
COMPANY,

OPINION

Defendant.

SALAS, DISTRICT JUDGE

Pending before the Courttise motion to dismiss filed byefendant Ste Farm Fire and
Casualty Co. (D.E. No. 28 The Court has considered the parties’ submissions and retiudves
motion without oral argument pursuant to Federal Rule of Civil Procedure 78(bheReatsons
discussed below, Defendant’s motion is GRANTED in part and DENIED in part.
l. FACTUAL & PROCEDURAL BACKGROUND

OnOctober 29, 2012, Plaintiffs Jacques Boisvert and Crystal Boisvert suffered dammage
their home in Phillipsburg, New Jersey as a result of Hurricane Sandy. (D.E. No. 2&jesime
Complaint (“Am. Compl.”) T 1). At the time, Plaintiffs’ home was covered byaarance policy
issuedby Defendant (the “Policy”). 14. 1 3).

Plaintiffs allege that, following Hurricane Sandy, they immediately reporteitblesis

damage to Defendantld(  21). However, on December 27, 2012, Plaintiffs learned that their
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property suffered structural uhege as well. Id. T 23). As such, Plaintiffs immediately reported
the structural damage to Defendarit.)(

Plaintiffs further allege that, on about December 27, 2012, Defendant sent them
correspondence indicating that Defendant would pay $2,65@.4% initial damage to Plaintiff's
home. [d. T 24 D.E. No. 284, Ex. B. On the same day, Defendant also sent Plaintiffs a letter
“advising them of the requirement to file an internal appeédl Defendant if Plaintiffs contested
Defendant’s coveragdecisions and only then, if they wengsatisfiedwith the result, were they
able to contract the New Jersey Department of Banking and Insuranse’ Compl. | 25).
Plainiffs allege that this letter led them to believe that they had to appeal thbmighdant’'s
internal process.Id.).

Thereafter, Defendargent an adjuster to evaluate thteucturaldamage. (Id. § 26).
Plaintiffs allege that thadjuster did not properly evaluate the damadg). ( On April 29, 2013,
Defendant serRlaintiffs a letter indicating that thetructuraldamage was caused by settling and
was not covered by the Policyld. 1 27 D.E. No. 284, Ex. Q. Plaintiffs informedDefendant
that they disagreedith Defendant’sdecision not to cover the structuddmages to tliehome.
(Am. Compl.§ 29).

Subsequently, Defendant sent a second adjuster to Plaintiffs’tbcassess the structural
damage (Id. § 30). Nevertheless, o July 26, 2013, Defendasent Plaintiffs a letter again
indicating that thestructuraldamage was not covered by the Policid.)( In the July 26, 2013
letter, Defendant invited Plaintiffs to submit additional information for Deferglaansideation.
(D.E. No. 28-4, Ex. D).

On July31, 2013 and August 1, 201Blaintiffs sent a letter t©efendantstating they

would “need [Defendant] to state the exact problem and not a general statamaemtould like



some clarity on exactly why this claim is being denie@im. Compl.{ 33). Thereafter, Plaintiffs
participated in mediatiowith Defendantto resolve the disputen October 32013. (d. 1 36).
During this mediationDefendaninvited Plaintiffs to provide additional documents in support of
their claims for reconsideration(ld. 1 37). Ultimately, Defendant denied Plaintiffs’ claimdd(

1 42).

On September 16, 2014, Plaintiffs filed a theeent complaint, alleging breach of
contract, breach of good faith and fair dealing, and a violation of the New Jenssyrer Fraud
Act. (D.E. No. 1). On January 12, 2015, Defendant filed therficdion to dismiss Plaintiff's
Complaint. (D.E. No. 6). On September 29, 2015, the Court gr&eézhdant’'s motion to
dismissas to Plaintiff's breach of contract and breach of gi@aith and fair dealinglaimsand
denied Defendant’s motion with respézthe New Jersey Consumer Fraud A8dptember 29,
2015 Opinion). (D.E. No. 25).

On October 28, 2015, Plaintiffs filed the Amended Complaint. (D.E. No. 26). O
November 23, 2015, Defenddited the instant motion to dismiss Plaintiffs’ Amendeohdplaint.
(D.E. No. 28). Plaintiffs oppose the motion. (D.E. No. 33). The motion is now ripe for
adjudication.

. LEGAL STANDARD

To withstand a motion to dismiss, “a complaint must contain sufficient factual matter
accepted as true, to ‘state a clainrebef that is plausible on its face. Achcroft v. Igbal 556
U.S. 662, 678 (2009) (quotir@ell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleads factual content that allows thé toodraw he

reasonable inference that the defendant is liable for misconduct allelged The plausibility



standard is not akin to a ‘probability requirement,” but it asks for more than a shebilippodsat
a defendant has acted unlawfullyid.

“When revewing a motion to dismiss, ‘[a]ll allegations in the complaint must be accepted
as true, and the plaintiff must be given the benefit of every favorablemskerto be drawn
thereform.” Malleus v. George641 F.3d 560, 563 (3d Cir. 2011) (quotiglwicki v Dawson
969 F.2d 1454, 1462 (3d Cir. 1992)). But the court is not required to accept as true “legal
conclusions,” and “[tlhreadbare recitals of the elements of a cause of aappoyted by mere
conclusorystatementsdo not suffice.”Igbal, 556 U.S. at 678.

Finally, “[ijn deciding a Rule 12(b)(6) motion, a court must consider only the complaint
exhibits attached to the complaint, matters of public record, as well as undigpuéentic
documents if theomplainant'slaims are based upon these documeriayer v. Belichick605
F.3d 223, 230 (3d Cir. 2010). “[A] document integral t@xplicitly relied upon in the complaint
may be considered without converting the motion to dismiss into one for summanejiigin
re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1426 (3d Cir. 1997) (internal citations and
guotation marks omitted).

1. DISCUSSION

Defendant asserts that Plaintiffs’ claims are time barred by the Policy\seanastatute of
limitations. (D.E. No. 281, Defendant’s Brief in Support of its Motion to Dismiss Plaintiffs’
Amended Complaint (“Def. Mov. Br.”) at 4). Specifically, Defendant arghas the July 29,
2013 Denial Letter was unambiguous and that Plaintiffs failed to allege dsyhi@tcgive rise to
equitable tolling. 1. at 5, 10). Defendant also contends that the Court need not address Plaintiffs’
Consumer Fraud Act claims because Plaintiffs’ claims fail under the terms Bbtity. (d. at

13). The Court wilbddress eacargument in turn.



A. Tolling

Again, Defendant contends that Plaintiffs’ claims are time barred by tloy’Boneyear
statute of limitations. Plaintiffs respondthat their claims are timely because the statute of
limitations should be tolled for various reasons. (D.E. No. 33, Plaintiffs’ Opposition to
Defendant’'s Motion to Dismiss Plaintiffs’ Amended Complaint (“Pl. Opp. Bat"y-17). ‘{A]
limitations defense [may] be raised &ynotion under 12(b)(6), but only if the time alleged in the
statement of a claim showiat the cause of action has not been brought within the statute of
limitations.” Robinson v. Johnser313 F.3d 128, 135 (3d Cir. 2002) (internal quotation marks
omitted.

The claims alleged in the Amended Complaint are based upon the Policy and Defendant’s
refusal to cover structure damage. (Am. Compl. § 51). The parties do not challenge the
authenticity of the Policy. Accordingly, the Court may consider the Pullin deciding the
instant motion.See Brown v. State Farm Ins. (do. 142064, 2015 WL 1137850, at#3 (D.N.J.

Mar. 13, 2015) (considering the insurance policy on motion to dismiss). The Policytistates
“[tlhe action must be started within one yedter the date of loss or damagegD.E. No. 284,
Ex. A, Policy).

Plaintiffs allege that their home was damaged on October 29, 2012, but Plaintiffs did not
file suit until September 16, 20X4more than a year after the “date of loss or
damage.”Neverheless, Plaintiffs argue that the statute of limitations should be tolled: (1) becaus
the July 26, 2013 letter was not an unequivocal denial of Plairdtfiscturaldamage claim; (2)
by Defendant’s suggestion that Plaintiffs should contact the New Jerpaytibent of Banking

and Insurance; (3) by Defendant’s request for additional information in the July 26, #6863 le



(4) because Defendant did not pay the uncontested claim within a timely manner; arw@Sebe
Plaintiffs relied on Defendant’s action seeking mediation. (Pl. Opp. Br. at 8-17).
1. July 26, 2013 Letter

Defendant argues that the July 26, 2013 letter wamambiguous denial letter that ended
the tolling for the insurer’s investigation. (Def. Mov. Br. at 5). Accordingifeddant contends
that Plaintiffs’ suit, which was filed on September 16, 2014, was untimédly.at(10).

Contractual statute oinhitations in insurance contracaretolled during the time that the
insurer investigates the claim “from the time an insured gives notice until liabiligrnsafly
declined.” Peloso v. Hartford Fire Ins. Cp56 N.J. 514521 (1970)see Solomon Liebman &
Chevra Lomdei Torah Jnterstate Fire & Cas. C0.768 F.2d 81, 82 (3d Cir. 1985). In the
September 29, 2015 Opinion, the Court held that the July 26, 2013 letter was an unequivocal denial
of Plaintiffs’ claim. O.E. No. 25, September 29, 2015 @ipn & Order (“Op.”) at 6). The Court
reached this determination by relying on the plain language of the letteh elbarly stated that
there was a “denial,” that the damage was “not covered by [the] policy,” and thattaog faust
be started withione year after the date of loss or damag8&&e(idat 57; D.E. No. 284, Ex. D,

July 26, 2013 Lettgr

Nothing in the Amended Complaint has persuaded the Court to abandon this ruling.
Plaintiffs argue thaboilerplate language, the discrepandesveen the April 29, 2013 and July
26, 2013 letters, and delay in payment of the uncontested daoragéss special circumstances
that demonstrate that the July 26, 2013 letter was not an unequivocal denial letter. (Pt. Opp. B
at 913). None of thesarguments arpersuasiveesyeciallyin light of the fact that, as alleged in

the Amended Complaint, Plaintiffs sent Defendant correspondence on July 31, 2013 and August



1, 2013 requesting “claritgxactlyon why [the] claim is beingenied” and askiig whether the
uncontested clairwas “also beinglenied” (Am. Compl.{ 33 (emphasis addgd)

Based on the plain language of the July 26, 2013 letter and Plaintiffs’ concessions, the
Court maintains—for all of the reasons addressed in the September 29, 2015 Opihanthe
July 26, 2013 letter was an unequivocal denial. Thus, Plaintiffs are not entitled to toledgbas
the July 26, 2013 letter.

2. Department of Insurance and Mediation

Plaintiffs argue that the statute of limitations should be tolled because Defsndggested
that the New Jersey Department of Banking and Insurance (“DOI”) cadti/eca dispute. (PI.
Opp. Br. at 13). Plaintiff asserts that this language could lead a layperson to thelieveontract
with the DOI was a prerequisite to filing a lawsuitd. @t 1314). Similarly, Plaintiffs contend
that they are entitled to equitable tolling because Defendamtesentativéold them via phone
that they must participate in mediation. (Pl. OBp at 16; Am. Compl. § 34).

“[A] defendant maye deniedhe benefit of a statute of limitations where, by its inequitable
conduct, it has caused a plaintiff to withhold filing a complaint until after tdteite has run.”
Trinity Church v. LawsoiBell, 925 A.2d 720, 727 (N.J. Super. Ct. App. Div. 200TA] bsent a
showing of intentional inducement or trickery by a defendant, the doctrine of equitdibig tol
should be applied sparingly and only in the rare situation where it is demanded by sound legal
principles as well as the interests of justid&eeman v. Statg88 A.2d 867, 88(N.J. Super. Ct.

App. Div. 2002);see Biegalski v. Am. Bankers Ins. Co. of Floritlw. 146197, 2016 WL
1718101, at *6 (D.N.J. Apr. 29, 2016). Moreover, to meet the standard of equitable tolling, a
plaintiff must demonstrate that she “exercised reasonable diligence in iatiegtignd bringing

the claims.” Miller v. N.J. Dep’t of Corr.145 F.3d 616, 618-619 (3d Cir. 1998).



Here, Plaintif6 fail to support an equitable tolling defense. Indeed, the Amended
Complaint alleges that on December 27, 2012, Defendant stated that Blemitiéf contact the
DOl if they were unsatisfied with the results of the claim. (Am. Cofppb). However His was
in conjunction with Plaintiffs’ uncontested claimnot the denied claim for structural damage.
(See idf 24, 25). Indeed, Defendant did not dBtaintiffs’ structural damage claim until July
26, 2013. Defendant’s August 8, 2013 letter to Rlsr—which references the D&twas not
alleged in the Complaint. Accordingly, the Court may not consider this letter.

Nevertheless, Plaintiffs have pled facts to suggest that Defendant caerse thithhold
filing suit. To be sure, Plaintiffs allege that Defendant’s representativéhied that they must
participate in mediation, and that they did not have another optidn{ 84). Pursuant to this
conversation, Plaintiffs allege that they requested mediation with Defeoi&eptember 3, 2013.
(Id. § 35). The claim was mediated on October 3, 20B. (36).

Even if the Court were to toll thetatute of limitations during the time period the parties
engaged irmediationin light of Defendant’s actiondPlaintiffs’ Complaint was stiluntimely.
Defendant denied Plaintiffs claims on July 26, 2013, thus the statute of limitaticars toegin'

On September 3, 201BJaintiffs requested mediatias a result oDefendant’sallegedactions.
Accordingly, between July 26, 2013 and Septen8) 2013, the statute of limitat®man for 39
days and was tolled on September 3, 2013 when Plaintiffs requestidtion. The statute of
limitations then began to run again on October 3, 2013, once mediation was cornilete.
Plaintiffs had 326 dys (365 days minus 39 dayfpm October 3, 2013 to file suitby August

25, 2014. Plaintiffs did not file suit until September 16, 2014. Accordingly, Plair@iéisplaint

! Defendant argues that the period between the date of damage and discowetglied. (Def. Mov. Br.
at 12). Accordingly, Defendant contends that the statulienithtions began to run fds9 days between
Hurricane Sandy and the dateaiRtiffs notified Defendant of the structural damagéd.)( The Court
concludes that under either scenario, Plaintiffs’ Complaint was untimely



was untimely.
3. Request for Additional Information

Plaintiffs argue that the stae of limitations should be tolled because Defendant’s July 26,
2013 letter requested additional information. (Pl. Opp. Br. at 14). Although the July 26, 2013
letter did indicate that Defendant would accept additional information, the phgjondge othe
letter was not misleading. Indeed, the letter clearly indicated that it was al*derd stated that
any “action must be started withinegear after the date of lossdamage.” D.E. No. 284, Ex.
C); see Zaun v. Franklin Mut. Ins. GiNo. A-5193-11T2, 2013 WL 1104777, at *3 (N.J. Super.
Ct. App. Div. Mar. 19, 2013) (finding that insurer’s letter was an unequivocal denial whatedt s
that it “denies liability for this claim” and that the insured “must institute litigation within 12
months from the date of this letter should you contest our position,” even though it invited the
insured to “supply additional documentation'yloreover,Plaintiffs havenot plead any facts to
demonstrate thahis was intentional inducement wickery by Defendat that led Plaintiffs to
withhold filing a complaint. Accordingly, the Court concludes that this tolling aegins
unpersuasive.

4. Untimely Payment of Uncontested Claim

Plaintiffs also argu¢hat the statute of limitations should be tolled for edpetaeasons
because Defendant did not pay its admitted liability on Plaintiffs’ uncontesé@us until
September 2013. (PI. Opp. Br. at 15). As the Court previously indicated, this argum#rdus w
merit. (SeeOp. at 9 n.3).An insurance compang barred from raising a statute of limitations
defense when it fails to make payment on an admitted liab&g Gahnney v. State Farm Ins.
Co, 56 F. Supp. 2d 491, 498 (D.N.J. 1999) (“The failure of an insurance company to make the

payment of the amount to which it admitted liability precluded the insurance cofpamaising



the statute of limitations as a deferi$. But,that is not the e here. Here, Plaintiffs merely
arguethat the payment was untimely. Plaintiffs have not argued, nor can they argue, that
Defendantfailed to remit payment on admitted liability, thus breaching the insurance policy.
Accordingly, Plaintiffs have not estlished a basis for tolling the statute of limitations.

Given that Plaintiffs have failed to establish a basis for tolling the statute of limitatiens
Court grants Defendant’s motion to dismiss Counts One and Two as untimely.

B. New Jersey Consumer Fraud Act Claim

Defendant also argues that Plaintiffs’ New Jersey Consumer Frau@GQ%A”) claim
should be dismissed in light of Plaintiffs’ failed claims under the Péli(Pef. Mov. Br. at 13).
Defendant has not cited any authority to supportpibtion that the statute of limitations for
Plaintiffs’ CFA claim is governed by the Policy.

Moreover, courts have recognizadistinction between breach of contract and CFA claims
in the insurance context. For exampleRiwbert J. vLiberty Muual Insurancethe district court
noted that

Plaintiffs’ NJCFA claim goes to Liberty Mutual’subsequent performance of its

obligations under the insurance contrdfaintiffs do not merely claim that Liberty

Mutual underpaid their benefits, which would amount only to breach of contract,

but instead assert that Liberty Mutual acted deceptively and fraudulently when

invedigating their property damag&heir NJCFA claim accuses Liberty Mutual

of “telling its policyholder that the losses were not covereditiespidence that

they were,” in “creating values and assigning them to the covered loss tsécrea

its own profitability,” and “in falsely misrepresenting what its responsibilitiese

under the policy.” By alleging that Liberty Mutual's investigatolgonduct was

deceptive, Plaintiffs make clear that their NJCFA claim targets Liberty Matual’

conduct in performing its contract obligatiewbich distinguishes their NJCFA
claim from the type of mere underpayment allegation . . . .

21n its Reply Brief, Defendnt also argues that Plaintiffsiled to state a claim under the New Jersey
Corsumer Fraud Act. (D.E. No. 36, Defendant’s Reply Brief in Suppdts dflotion to Dismiss at 10).
However, this argument was not raised in its moving brief. Accordingly, thisnargus not properly
before the Court.

10



No. 14-06308, 2015 WL 4138990, *3 (D.N.J. July 8, 2015).

The same can be said here. Plaintiffs have alleged more than mere underpaymarg or fail
to pay. Indeed, Plaintiffs allege that Defendaas “deceptiven the adjustment of this claim
and acted “fraudulently” and “in reckless disredafor its obligations under the policy with
respect to teihg policyholders that the losses were not covered. (Am. CompR). {Maintiffs’
CFA claim is distinct from their breach of contract and breach of good faithaandefaling
claim—which center on Defendant wrongfully denying payment to Plaintiffs. Deferitzs
failed to demonstrate why this distinct claim should be governed by the PolimAgar statute
of limitationsrather than the siyear statute of limitations for CFA claim&eeN.J.S.A. 2A:14
1.

Accordingly, Defendant’s motion to dismiss Count TheePENIED.
V. CONCLUSION

For the above reasons, the Court grants in part and denies in part Defendant’s motion to

dismiss. An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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