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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

GREGORY JONES,

Plaintiff,
Civil Action No. 14-6547 (ES) (JAD)
V.
OPINION
CITIGROUPINC,, et al.,

Defendants.

SALAS, DISTRICT JUDGE
. INTRODUCTION

This action arises out gfro-se Plaintiff Gregory Jonés participation inDefendang
Citigroup Inc andAon Hewitt, Inc!s! Citigroup 401(k) Plan (the “401(k) Planand a loan that
Plaintiff took from the 401(k) Plathe “Plan Loan”) Pendingbefore theCourt isPlaintiff's
Motion to Remand, (D.E. No. 7), amdiotion to Void Order and Motion for Relief from Order,
(D.E. No. 10(seeking relief from a May 3, 2013 Order of the Superior Court of New Jer3dw
Court has considered the parties’ submissionsrasdlvesthe motions without oral argument
pursuant to Fedral Rule ofCivil Procedure78(b). For the reasons belpthe CourtDENIES
Plaintiff's motiors.
. FACTUAL & PROCEDURAL BACKGROUND

Plaintiff is a former employee of a Citigroup affiliated company aparécipant in the

401(k) Plan, a defined contribution plan governed byEimployee Retirement Income Security

I According to DefendantsAbn Hewitt, Inc. isnot an entity that performs any services. The properly named
Defendant is Hewitt Associates LI'C(D.E. No.23-1, Defendants’ Memorandum of Law in Supporfbgir
Motion to Dismis<sPlaintiff's AmendedComplaint {(Def. Mov. Br.”) at 1 n.1).
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Act of 1974 (“ERISA”). (SeeD.E. No. 141, Amended Complaint (“Am. Compl.”) 1 6)Plaintiff
alleges that Defendantsiproperly administered his Plan Loan, foreclosed on the Plan Loan in
error, and #er reinstating the Plan Loan, denied his administrative claim and appealtbad
Plan for reimbursement afcreased tax liability associated with the Rlaan. SeeAm. Compl.
1111-15).

Specifically, Plaintiff alleges that he borrotv$16,702.34 from th€01(k)Planin October
2001for the purchase of a residence, and that he entagedn authorization agreeméat direct
repayments of the Plan Loan from his personal bank acc@untf 6-7). In 2009, the 401(k)
Plan changeds policies regarding direct repayment4d1(k) Plan loanghereafter, Plaintiff did
notmake any payments to the 401(k) Plan, but alléggshe fded to make paymentsecause he
did not receive certain Plaelaed communications(See id{f 16-22). Effective December 31,
2009, Citigroup foreclosed on the Plan Loan dueadapayment. I{. § 8). As a resultof
Citigroup’s foreclosure of the Plan Loan, Plainaffeges that his tax liabilitwas increased by
$5,208. (d. 11 89).

On or aroundNovembe 19, 2012, Plaintiff filed an action in state coagiinst these same
Defendantsad allegedoreach of contracnd a bad faith breach of the implied covenant of good
faith and fair dealing.(SeeD.E. No. 2-1, Ex. A to DefendantsOpposition to Plaintiff’'s Motion
to Void Order and Motion for Relief from Ord€rOrderOpp. Br.”) (“State Court Complainj).
Defendants filed a otion todismissarguing that Plaintiff's claimsvere preempted by ERISA,
andon May 23, 2013the state curt dismissed Piatiff's breach of contract andreach of god
faith and fair dealinglaimswith prejudice, but permitted Plaintiff to “assert claims for relief under

ERISA following complete exhaustion of all administrative remedies available tahier the

2The Amended Complaint is the operative pleading in this ac(®eeD.E. No. 20).
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Citigroup 401(k) Plan.” $%eeD.E. No. 2-2, Ex. B toOrderOpp. Br. (“State Court Ordep).
Plaintiff did not appeahe State Coui®rder.

After exhausting the administrative remedies, Plaintiff filed the instant action on
September 22, 2014 state courtand Defendants removed to this Court on October 22, 2014.
(D.E. No. 1). On November 7, 2014, Plaintiff filed a motion to remas®®.E. No. 7 see also
D.E. No. 6, Certification of Opposition to Notice of Removal (“Remand Mov. BDgfendants
filed opposition, (D.E. No8, Defendants’ Memorandum of Law in Opposition to Plaintiff's
Opposition to Notice of Removal and Motion to Remand (“Remand Opp. Br.”)), but a review of
the docket shows that Plaintiff did not file a replyw conunction with the motion to remand
Plaintiff also filed amotion to voidorder and motion for relief from order, specifically asking this
Court to voidthe May 20, 2013 Order of the Superior Court of New Jergee D.E. No. 10,
Defendantdiled opposition, QrderOpp. Br), andPlaintiff replied, (D.E. No24, Certification of
Reply to Defendant’s Answer to Motion to Void Order and Motion for Relief fromed( PI.

Reply Br.”)). The motion is now ripe for adjudication.
[11.  LEGAL STANDARD

A. Remand

It is well established that federal courts cannot exercise their jurisdictiossutiie
Constitution and Congress expressly have granted them the power toKlak&onen v. Guardian
Life Ins. Co. of Am.511 U.S. 375, 377 (1994fambelliFireworks Mfg. Co., Inc. v. Wop8&92
F.3d 412, 418 (3d Cir. 2010). A federal court lacking subject matter jurisdiction over a removed
case must remand the matter back to state court. 28 U.S.C. § 14é&(Eprina v. Nokia, Inc.

625 F.3d 97, 114 (3d Cir. 2010) (concluding that a federal court cannot proceed without subject

matter jurisdiction).



A federal district court may have subjeuatter jurisdiction if a federal question is raised
or because of the diversity of citizenship of the parties. Federal question jiotsditses “only
if the complaint seeks a remedy expressly granted by a federal law or ifiregetipe construction
of a federal statute or a distinctive policy of a federal statute requirespgheatipn of federal
legal principles for its disposition.Jayme v. MCI Corp.328 F. App’x. 768, 770 (3d Cir. 2008)
(internal quotations and citations omitted). Diversity jurisdiction requires letengiversity—no
plaintiff can be a citizen of the same state as any of the defendslindtantic Nat’l Bank v.
Hansen 48 F.3d 693, 696 (3d Cir. 1995) (citi@arden v. Arkoma Asso¢el94 U.S. 185, 187
(1990)).

B. Void Order

Rule 60(b)(4) provides that, “[o]n motion and upon such terms as ar¢hgisipurt may
relieve a party or his legalpeesentative from a final judgmewtder, or proceedings [if] . . . the
judgment is void.” Fed. R. Civ. P. 60(b)(4).“[A] void judgment is one so affected by a
fundamentalnfirmity that the infirmity maybe raised even after the judgment becofired.”
United Student Aid Funds, Inc. v. Espinds®9 U.S. 260, 270 (2010)The list of such infirmities
is exceedinglghort; otherwise, Rule 60(b)(4)’s exception to finality would swallow the ruée.”
The Third Circuit has held that “[a] judgntemay indeed be void, and therefasabject to relief
under 60(b)(4), if the court that rendered it lacked jurisdiction thvesubject matter or the parties
or entered a decraehich is not within the powergranted to it by law.”Marshall v. Bd. of Eq.
Bergenfield, N.J.575 F.2d 417, 422 (3d Cir. 197&lowever, not just any alleggdrisdictional
error renders gudgment void, and finality requires that courts construe the concept of void
judgment narrowlyld. at 422, n19. More specifically, ayjdgment is not void under Rule 60(b)(4)

“simply because it is erroneous, or is based upon precedect is later deemed incorrect or
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unconstitutioal.” 1d. “Thus . . . a judgmenwill be rendered void for lack of subject matter
jurisdiction only wherethere is atotal want of jurisdiction or in the rare instanckeeaoclear
usurpation of power.”United States v. Zimmerma401 F. App'x 341, 344 (3d Cir. 2012) (citation
omitted).

Rule 60(b)(6) permits a district court to vacateorder for “any othereasorthat justified
relief.” Fed. R. Civ. P. 60(b)(6).The standards for deciding a Rule 60(b)(6) motion are well
settled. “The emedy provided by Rule 60(b) extraordinary, and special circumstances must
justify granting relief under it.” Moolenaarv. Govt of the Virgin Islands822 F.2d 1342, 1346
(3d Cir. 1987)Page v. Schweiker86 F.2d 150, 155 (3d Cir. 1986)egal error does not hiself
warrant the application of Rule 60(b) becaleggal error can be corrected appeal. Martinez-
McBeanv. Gov't of Virgin Islands562 F.2d908, 912 (3d Cirl977). Under weltestablished
principles, Rule 60(b) is not a substitutedppeals[w]ere the rule otherwise, the time limitations
on appeal set by Fed. R. App. P. 4(a), and on motions to a@nendudgments under Fed. R.
Civ. P. 59(e), would be vitiated.Page 786 F.2d at 154 Therefore, a court may not graelief
under Rule 60(b) when a party could have sought the same aelidirectappeal. See, e.g.
Holland v. Holt 409 F. App’x 494, 497 (3d Cir. 2010).

V. DISCUSSION

A. Motion to Remand

The basis foDefendant’'semovalin this cases federal question jurisdiction.S¢eD.E.

No. 1-1, Civil Cover She@t Federalquestion jurisdiction is proper regardless of the citizenship
of theparties.Hagans v. Lavine415 U.S. 5281974). Plaintiff argues thatemoval was improper

because ERISAoesnot preemphis state law claims. SeeRemand Mov. Br. at 3).



The doctrine of complete preemption permits removal of an action to federalwhen
(1) a federal statute wholly displaces a state law claim and creatggeiseding claim, and (2)
there is a “clear indicain of a Congressional intentiaa permit removal despite the plaintiff's
exclusivereliance on state law.Railway Labo Execs. Assi v. Pittsburdp & Lake Erie R.R. Co.
858 F.2d 936, 942 (3d Cit988). Where there is complete preemption, removal is proper even if
federalclaims are not asserted in the complaiivet v. Regions Bank of |.&®22 U.S. 470, 475
(1998). ERISA’s civil enforcement mechanism, Section 502(a), “is one of those provisions with
such extraordinary premptive power that it converts an ordinatgte common law complaint
into one stating a federal claim for purposes ofwledl-pleaded complaint rule,” and permits
removal. Aetna Health v. Davila542 U.S. 200, 209 (2004 A claim is completelypreempted,
and thus removable, under ERISA Section 502(a) if (1) the plaintiff could have brouglatithe
under Section 502(a) and (2) no other independent legal duty supports the placiéffis
Pascack Valley Hosp. Inc. v. Local 464A UFCW Welfare ReimbursemenBB&R.3d 393, 400
(3d Cir. 2004).

Here, Plaintiff's claims arise out of Defendants’ administration of the 401(k) Plahe
gravamen of Plaintiff's Complaint is thddefendants improperly administered his Plan Loan,
foreclosed on the Plan Loan in error and nolwge to reimburse Plaintiff falleged tax penalties
associated with the Plan Loan’s foreclosured generalhAm. Campl.). Plaintiff could have
brought the claimunder Section 502(a), and thus the first prong oPtscackiest is satisfied.
With respect to the second promgurts have held that a legal duty is “independent” if it is not
based on an obligation under an ERISA plan, or if it “would exist whether or not a RIS
existed.” SeeMarin Gen. Hosp. v. Modesto & Empire Traction.C881 F.3d 941, 950 (9th Cir.

2009). As noted Plaintiff's Complaintalleges thaDefendants impropty administered his Plan
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Loan, foreclosed on the Plan Loan in error and nofuge to reimburse Plaintiff faalleged tax
penalties associated with thda® Loan’s foreclosure. Sgeegenerally Am. Compl.). It is
undeniableghese allegations addreb® nmanner in which the 401(k) Plan and the Rlaan were
administered, and the terms of the Plan Lo&ee, e.gid. 1 41 (alleging that Defendantsiowed
reckless indifference tacts or to proofs submitted liye Plaintiff that the Defendants had calise
increa®d tax liability as a result tfie Defendants foreclosure of the 401 (k) Plan loan in.&kx.or
Plaintiff argues that the authorization agreement created an independent tgg@ediRemand
Mov. Br. 1§ 12, 13)put this argument isndermined by the agreement itsethe agreement
clearly demonstrates that it is inexorably intertwined with the 401(k) R&eeD.E. No. 84, Ex.
D. to Remand Opp. Br. (“Authorization Agreement for Direct PaymentsThus, the Court is
satisfied thaino independent legal duty supports Plaintiff's cleiand thathe second prong of
thePascackest is satisfiedERISA entirely preempts Plaintiff’'s claims and removal to this Court
by Defendantsvas appropriate. Accordingly, the Court vdény Plantiff's Motion to Remand.

B. Motion to Void Order

Plaintiff argues that the State Court Ordavrhich dismissed Plaintiff's breach of contract
and breach of good faith and fair dealing claims with prejudisevoid primarily because the
state court did not haveriginal jurisdictionover ERISA claims (Order Mov. Br. at 25).
Defendants argue thtite state court properly had jurisdiction over the complaint befof@itier
Opp. Br. at 4-5). For the reasons below, the Court denies Plaintiff's motion under Rule 60.

First, under Rule 60(b)(4), “a judgment will be rendered void for lack of subject matter

jurisdiction only where there is @tal want of jurisdiction or in the rare instanckeeaoclear

3 Furthermore, in the Motion to Void Order, Plaintiff himself admits thghé Plaintiff's civil complaint involved a
federal question since it was a civil action that may arise under thagtioedf ERISA.” (D.E. No. 10, Brief in
Support of Plaintiff’'s Motion to Void Order and Motion for Relief from Ord&r@er Mov. Br.”)  17).
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usurpation of power.”United States v. Zimmerma4b1 F. App’x 341, 344 (3d Cir. 2012) (citation
omitted). Here,the State Court Ordesddressed a complaint by Plaintiff whialleged breach of
contract and a bad faith breach of the implied covenant of good faith and fear dealing under
N.J.S.A. 17:29B4(9) and N.J.S.A. 17B:3023.1 only. GeeState Court Complaint)ERISA was
not a stated cause of actiorbeg d.). Thus, the state court had jurisdiction over those state law
claims. Furthermore, even if the claims in the State Court Complaint were telsnpleempted
by ERISA, the state court still had jurisdictionSee29 U.S.C. § 1132(e) (“State courts of
competent jurisdiction and district courts of the United States shall haver@ntgurisdiction of
actions under paragraph (1)(B) . . . of subsection (a) of this sectidgririlly, even if the state
court did not have jurisdiction, the Supreme Court has held that Plaintiff's atiagkesmissible.
SeeStoll v. Gottlieh305 U.S. 165, 172 (1938) (finding that a collateral attack on the suigéetr
jurisdiction of the original court is impermissible even if the original court did nge ha
jurisdiction).

Second, “extraordinary, . . . and special circumstances” must be present for to@Qoant
Rule 60(b)(6) motion.Moolenaarv. Gov'’t of the Virgin Islands822 F.2d 1342, 1346 (3d Cir.
1987) The motion may not be granted when a party could have sought the same relief on direct
appeal. See, e.g.Holland v. Holt 409 F. App’x 494, 497 (3d Cir. 2010)Plaintiff himself
acknowledges that he bears a “heavy burden” in showing extraordinary d¢mogess (Pl. Reply
Br. at 39), yet his arguments boil down to asserting that the state court lackdidtjanis For the
reasons set forth above, Plaintiff has not met his burddmoiwisg extraordinary circumstances.
Accordingly, the Court will deny Plaintiff's Motion to Void Order and Motion forli&fefrom

Order.



V. CONCLUSION
For the reasons abowbae CourtDENIESPlaintiff's Motion to Remand, (D.E. No. 7), and
Motion to Void Order and Motion for Relief from Order, (D.E. No..1@n appropriateédrder

accompaniethis Opinion.

s/ Esther Salas
Esther Salas, U.S.D.J.




