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UNITED STATE DISTRICT COURT
DISTRICT OF NEW JERSEY

CORNERSTONE INVESTMENT PARTNERS
LLC; CORNERSTONE INVESTMENT: Civil Action No. 2:14ev-06581SDW-SCM
PARTNERS |, LLC, :
Plaintiffs, : OPINION
V. : July 6 2015
STEAK N SHAKE ENTERPRISES, INC.

Defendant.

WIGENTON, District Judge.

Before this Court iSteak rShake Enterprises, Ing(“Defendant) Motion to Dismiss the
Complaintfiled by Plaintiffs Cornerstonkvestment Partners, LL&xdCornerstone Investment
Partners I, LLC(collectively, “Plaintiffs”) for failure to state a claim upon which relief miag
grantedpursuant to Federal Rule of Civil Procedure 1@&p{j‘Motion”).

This Court has jurisdiction over this actipursuant to 28 U.S.C. § 1332. Venuprigper
pursuant to 28 U.S.C. § 1391This matteris decidedwvithout oral argument pursuant Federal
Rule of Civil Procedure 78.

For the reaonsbelow, Defendaris Motion is GRANTED and Plaintiffs’ claims will be

dismissed without prejudice.

1 This Court notes that Defendant contends that Plaintiffs hatvadequately pled diversit§Dkt No. 5,7 n. 3)
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FACTUAL AND PROCEDURAL HISTORY

Defendant Steak ishake is incorporated in Indiana and has offices at 500 Century
Building, 36 Pennsylvania Street, Indianapolis, Indiana. Defendant operatesiatsdrginchises
for restawants offering burgers and milkshakes. (Compl.)fRlaintiff Cornerstone Invésient
Partners, LLC (“Cornerstone”) has its principal office at 700 Paranmis Paramus, New Jersey.
(Compl. T 1.) Cornerstone initially explored willefendantthe opportunity to purchase and
operateone of Defendant’fanchiss. (d. 9. Cornersone established Cornerstone Investment
Partners |, LLC (“Cornerstone)lto purchase and operate the franchisd.) (

Defendant has traditionally offered franchises for “Classic” restaurantb. iéstaurants
operate twentfjour hours a day for sevatays a week, feature a full meragntaintypically
between 3000 and 4000 square feet of space, and offeindish@ve-thru, and carryout service.
(Dkt. No 5, Ex.2, p. 9 fereinafterFinancial Disclosure Documénbr “FDD”).)? In January
2011, Defendant began to offer franchises for “Signature” restauf&etsSignature” restaurants
aresmallerand offera more limited menthan the “Classic” restaurangid.)

Defendant opened its first Signature restaurant in New York City on January 12, 2012. (
at 310.) The Signature restaurant located in New York City was the only restadiiggikind in
operation during the course of the negotiations between Plaintiffs and Deferdantpl.{ 19.)

In a January 22, 2012 meeting, Defendant’s representatives orally declined to pravidatioh

about the Signature model's costs and tGldrnerstone I'sagent that they should “trust”
Defendant’s research into the financial viability of the Signatureuestamodel. (Id. 11 29B,

29E.) On January 23, 2012, Defendant withdrew a previous approval for Cornerstone | to build a

Classic restaurant. Instead, Defendant stated that Cornerstone | would hiot #0Sgnature

2The FDD is specifically referred to in the Complaint and excerpts from the FPDandedn the pleadings As
such,the FDD is discussed hereas it is nobeyond oroutside of the Complaint
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restaurant(ld. § 29E.) By January 27, 2012, Cornerstone | and Defendant had begun negotiations
to grant a franchise to Cornerstone | for a Signature restaurant locataamul Mall, Paramus,
New Jersey. (Compl. 11 4, 29A.)

Although Defendantoted some differences between &ignature restaurasitand he
Classic restaurantf)efendantoffered cost estimates using data fr@tassicrestaurantsFor
example, the FDD’s Item 19 provides a “historical” range of cost estimate®Cfassic”
restaurants(FDD, Item 19 at 77-78.) The language surroundingifiimation states

Our first Steak n Shake Signature Restaurant opened on January 12,
2012, so these figures do not include results from any Steak n Shake
Signature Restaurants. Sales at Steak n Shake Signature Restaurants
may vary from our Classic SteakShake Restaurants due to the
limited menu, reduced hours of operation, and lack of dhue

sales.

(Id.) Item 7 identifies the data as an “Estimated Initial Investmen(FDD, Item 7 at 22 A

footnote to ltem Btates:

We recently developed the Steak n Shake Signature Restaurant
model and as of the issuance date of this Disclosure Document, we
only operate one Steak n Shake Signature Restaurant in New York
City. The [initial investmerjtfigures provided in the above chart for
Steak n Shake Signature Restaurants are estimates based on quotes
we received to construct a 2,500 [square foot] Stee&hake
Signature in San AntonigTexa$ . . . Your individual costs and
expenses are likelptvary. You are strongly advised to consult with

a business advisor to more accurately determine your particular
costs and expenses. The development costs for the New York City
Steak n Shake Signature Restaurant were not included since they are
not represetative of the typical development costs as this location
was developed as a flagship location.

(FDD, Item 7at 23, n. 2.)
On April 56, 2012, representatives of Cornerstone | repeatedly requestechaiacost

edimates for the Signature model. Defendant’s representatives refusexidepghe estimates.

(Compl. 91 29H, 291.) On April 15, 201Zornerstone’'$ representative spoke to James



Valentino, Defendant’s Vice President of Franchise Operations. Hanefeatedheir request

for Signature cost dataValentino did not provide theequestednformation, but he promised
Plaintiffs’ representative that Defendant would “work with” Plaisttti resolve any operational
issues.Valentino allegedly stated that Plaintiff could rely on the data associated with Classic
restaurants because food and labor costs for the Signature model would be less tladnht@ose
Classic model (Id. 11 29K, 29L.) On April 25, 2012, Valentino again declined to provide cost
estmates for the Signature modeld.( 29M.)

On April 23, 2012 Cornerstone signedDefendant’s standastrm franchise agreement
(“Agreement”) - three months after the opening of the Defendant’s first Signature restaurant
(Compl. 11 4, 10, 12.0n October 1, 201Zornerstone bpened its Signaturestaurant. I¢l.

14.) Subsequently, Cornerstdngegan to experience significant operating losses stemming from
unexpectedhhigh costs. [d. 11 15) To accommodate for these costs, Cornerstaeguested
changes in the standard of performance mandated by the franchise agreement.. {Qampl
Defendant refusetb allow the changes(ld.)

On October 23, 2014laintiffs filed their Complaint (Dkt. No. 1.) Theyalleged eight
counts: a violation of the New Jersey FranchisacticesAct (Count 1), fraud (Count II),
misrepresentation (Count Ill), a violation of the New York FranchisesSatt (Count V), a
violation of the Racketeer Influenced and Corrupt Orgdimns Act(“*RICQO”) (Count V), breach
of contractdue to a violation othecovenant of good faith and fair dealing (Count VI), a violation
of the New Jersey Consumer Fraud Act (“NJCF A@C%unt VII), and punitive damages (Count
VIII). (Compl. 1 2359.) On January 6, 2015, Plaintiff voluntarily dismissed Counts V and VII.

(Dkt. No. 13, 44.)



On November 24, 201f)efendantfiled the instant Motiorand moved to dismissll
counts (Dkt. No.5.) On January 6, 201&nd January 15, 201Blaintiffsfiled briefsin opposition
to the Motion to Dismiss.Okt. Nos. 13, 15. On January3, 2015, Defendant filed itesponse

in support of the Motion to Dismiss. (Dkt. No. 19.)

LEGAL STANDARD

In considering a Motion to Dismiss under Federal Rule of Civil Procedure 12(b)(6), the
court must “accept all factual allegations as true, construe the complaint irthadigt favorable
to the plaintiff, and determine whether, under any reasonalilmgeaf the complaint, the plaintiff
may be entitled to relief.’Phillipsv. Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008) (quoting
Pinker v. Roche Holdings Ltd., 292 F.3d 361, 374 n.7 (3d Cir. 2002)). However, “the tenet that a
court must acceptsatrue all of the allegations contained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elements of a cause of action, supportezldpnciasory
statements, do not sufficeAshcroft v. Igbal, 556 U.S. 662, 678 (2009) {icig Bell Atlantic Corp.

v. Twombly, 550 U.S. 544555 (2007). If the “well-pleaded facts do not permit the court to infer
more than the mere possibility of misconduct,” the complaint should be dismissedirfigr tfai
show “that the pleader is entitled relief” as required by Rule 8(a)(2d. at 679 (quoting Fed.
R. Civ. P.8(a)(2)).

According to the Supreme Court Tiwombly, “[w]hile a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detailed factual allegations, a plaeotilifjiation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than ladmadisconclusions, and
a formulaic recitation of the elements of a cause of action will not do.” 550 U.S. at 66Bdse

alteration in original) (internal citatienomitted) (quotind®apasan v. Allain, 478 U.S. 265, 286



(1986)). The Third Circuit summarized tieombly pleading standard as follows: “stating . . . a
claim requires a complaint with enough factual matter (taken as tu)ggest’ the required

element.”Phillips, 515 F.3d at 234 (alterations in original) (quotiivgombly, 550 U.S. at 556).

DISCUSSION

Defendant assextthat Plaintiffs claims aretime-barred due to the limitations period
contained in the franchisg@ement butin the alternativealsosets forth several arguments why
the counts individually should be dismissg@kt. No. 5, 5.)First, this Court notes that Plaintiffs
voluntarily dismissed Counts V (RICO) and VII (NJCF Ac{See Pl.'s Opp’n 44.) Next, as

provided below, thi€ourt addresses the remaigclaimsand finds that they should be dismissed.

Fraud (Count 11) and Misrepresentation (Count I11)

This Court will first addres®laintiffs’ counts regarding fraud and misrepresentation, as
many of the other allegations rely on the same facts and assumptionss folairaud must be
pled with particularity.See Fed. R. Civ. P. 8(a)Thefollowing elements areequired to sustaia
claim for New Jersey common laweiud: (1) a material misrepresentation of a presently existing

or past fact(2) knowledge or beligby the defendantf its falsity; (3) an intention that the other

3 Section15.9 of the franchise agreemgmbvidesthat an action arising out of the agreemestiall be commenced
within one (1) yearrbm the occurrence of the fagfiving rise to such claim or action, or, it is exgsly acknowledged
and agreed bgll parties, such claim or actishall be irrevocably barrédThe allegedacts giving rise tdlaintiffs’
claims occurred prior to @nerstone I's execution of its franchise agreement on April 23,, 201t laintiffs’
Complaint was not filed until October 23, 2044more than twoyears after the execution of the agreeme(see
Compl. T 10). ThusPlaintiffs’ claims would be timéarred. However, Plaintiffs argue that the agreement was
procured by fraud, and as a result, the agreement is voidable and mayrmecksci

4 As Plaintiffs also assert claims fshud in the inducement of the agreement, this Court will review the ageqfia
the pleadings specifically related to fraud and misrepresentation rathesirtialy the statute of limitations.
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person rely on it(4) reasonable reliance thereonthe other person; ar(@) resulting demages.
Gennari v. Weichert Co. Realtors, 148 N.J. 582, 610 (1997).

As pled, Plaintiffs have not set forth facts to support claims for fraud and mszatagon.
On the face of the Complaint, Plainsitiave not pled a violation of the FDD. Plairgiéntered
into the franchise agreememnowing theSignaturebusinessand flagshiphad operatedfor a
relatively short period of time Specifically, although Plaintiffs state that Defendant withheld
materal information regarding food and labor cofaintiffs havenot clearly allegedhow they
were mised. The Agreement did not indicate that Defendant was required to provide the
information identified by Plaintiff, specifically to support theontention that the new model
Signature restaurants had significantly higher food and labor costs thasttredl figures.

Further, Plaintiffs include vague statements in their Complaiegarding the alleged
material information Defendant failed ttisclose Claiming generally thaDefendantmade
misleading statements and material omisswitisout supports insufficient. Again, Plaintiffs do
not allege thabefendant failed tdisclose anthing thatit wasrequiredo discloseunder the FDD
Item 19clearly states th&DD includesthe “historical financial performance representations . . .
for companyoperatedand franchised Classic Steak n Shake Restaurabists(Br., Ex 2,FDD
77-78.) Plaintiffs’ own statements and pleadings make iarcckat they knew the “Signature”
restaurant was a new produgts pled, the issisregardingalleged oral statementsod and labor
costs and menu items ansufficient to maintain claims for fraud and misrepresentatiea Fed.
R. Civ. P. 8(a) (ragring a “short and plain statement of the claim showing theipthader is
entitled to relief). Thus, he claims of fraudnd misrepresentation (Counts Il and Ill) have not

been adequately pledhd will be dismissed



New Jersey Franchise Practices Act (Count 1)

Plaintiffs asserthat the Agreement was fraudulently induced; however, as set forth,above
those claims cannot be ma@med. Plaintiffs also conteridatdue to Defendant’s uniform pricing
strategy and unproven business format, Defendgmised unreasonable standards in violation of
the New Jersey Franchise Practices (AEtIFPA”).

Pursuant to the NJFPA, a franchisor may not impose “unreasonable standards of
performance.” N.J.S.A. 56:10(e);Pai v. DRX Urgent Care, LLC, 2014 U.S. Dist. LEXIS 27071,

*37 (D.N.J. Mar. 4, 2014) (discussing constructive termination under the NJ&#A)so Carlo
C. Gelardi Corp v. Miller Brewing, 502 F. Supp. 637 (D.N.J. 198®ere, Plaintiffs have not set
forth facts to support claims that Defendant imposed “unreasonable” standardatiorviof the

Act, but rather, that they halifficulty meeting these standards givbar higher occupancy costs.

New York Franchise Sales Act (Count V)

The New York Franchise Sales AtNYFSA”), Section 687(2) requires the disclosure of
necessary informatiofor a franchise agreemenbefendant contends that it was not required to
regider in New York pursuant to an exemption based on its net w&@b.N.Y. Gen. Bus. §
684(3)(a)(i). The exemption appliesf“the department finds that such action is not inconsistent
with the public interest or the protection of prospective franchisels. Notably, Plaintiffs
claims regarding the NYFSA rely on the same allegations of misleading orahestétethat are
vaguely pled within the Complairgnd contradicted by the language of the Agreement. As such,

this count will also be dismissed.



Breach of Contract - Covenant of Good Faith and Fair Dealing (Count VI)

Plaintiffs allegebreach of contract due to a violation of the covenant of good faith and fair
dealing However, Plaintif6 donot plead that a specific provision of the FDD was breached.
Plaintiffs claim that oral misrepresentations by Defendant’'s represestdinauding James
Valenting were made regantg the food and labor data, upon whiciiormation Plaintiffs
reasonably reliedHowever,ltem 19 of the FDD states that nepresentativéor the Defendant
may make any historical cost informatimpresentationsutside of those provided in Item 19.

Additionally, Defendant argues that Count VI is unsupported by Indiana law, which
Defendant asserts is the relevant law due to a forum selection clause in ¢theséagreement.
(Def's Br.at 15);see also Coates v. Heat Wagons, Inc., 942N.E.2d 905, 918 (Ind. Ct. App. 2011)
(noting that acovenant of good faith and fair dealing will be impliealy in employment and
insurance gntracts, or contracts wilimbiguous applicationput see In the Matter of Wilson v.
Amerada Hess Corp., 168 N.J. 236 (2001) (recognizing the covenant in other contracts).
Regardless, assuming the covenant applies, Plaintiffs have not adequatelyiplatioa of such

a covenant.

Punitive Damages (Count VI11)

Finally, Defendant contends ti@aount VIII should be dismissddr the following reasons:
(1) no independent claim exists for punitive damaged (2) Plaintiffs waived such damages in
the franchise agreementld.(at 18.) As this final count relies on others in the Complaint, which

this Court has addressed andl dismiss, Count Vlliifor punitive damages is also dismissed.



Plaintiffs have failed to plead facts and claims for which relief may beegtanEven
viewing the Complaint in the light most favorable to Plaintiffs at this stage, givetetiveencies

in the Complaint, the Motion to Dismiss will igganted

CONCLUSION
For the reasons set forth above, Defendant’'s Moti®@RANTED and Plaintiffs’ claims
aredismissed without prejudice.

s/ Susan D. Wigenton, U.S.D.J.

Orig: Clerk
CC: Parties
Steven C. Mannion, U.S.M.J.
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