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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

THE ESTATE OF MARK HARRISJR, MARK :

HARRIS, SR., NICOLE BETHEA and : Civil Action No. 2:14ev-06623SDW-SCM
ANNETTE BETHEA, :

Plaintiffs, : OPINION

V. : June 22, 2015

THE CITY OF PATERSON, NEW NATIONAL
SUPERMARKET, JOHN DOES-10,

Defendants.

WIGENTON, District Judge.

Before this Court iDefendant, the City of Paterson’s (“Defendant™ Gity”) Motion to
Dismiss (“Motion”) the Complaint filed by Plaintiffs, the family of the late Mark A. Hardis
(“Harris” or “Decedent”) pursuant to the Federal RwWéCivil Procedure 12(b)(6)The family of
the deceased Harris in this mattecludes Mark A. HarrisSr., Annette Betha, and Nicole Bethea
(father, mother, and sister, respectively) (collectively “Plaintiffs”).

This Court has jurisdiction over this action pursuant to 28 U.S.C. 8§ 1332. Venue is proper
in this District pursuant to 28 U.S.C. 8§ 1391(b). This Court, having considered the parties’
submissions, decides this matter without oral argument pursuant to FedersloR@evil
Procedure 78.

For the reasons set forth below, this Court GRANT Defendant’s Motion.
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BACKGROUND AND PROCEDURAL HISTORY

On July 14, 2013, at approximately 3:00 a.idarris was near the New N#nal
Supermarket when he washot in the abdomen during a drdlg shooting. Id. 11 8-9.)
Approximately forty minutes after the shootinpe City of Paterson EMS (“Paterson EMS”)
arrived to transportarris to the St. Joseph’s Regional Medical Centdd. ] 10.) Harris died
from his injuries at St. Joseph’s Regional Medical Center on July 14, 2019.1(1.)

On September 18, 2014, Plaintiffs filadcivil action againsDefendants the City, New
National Supermarket, and John Doeb01for wrongful death and negligence under New Jersey
state law and under the Civil Rights ActWZX.C. § 1983. (Compl. 9 1.) The Complaint includes
Counts One through Six for various claimswabngful death (and vicarious liability), Counts
Seven and Eighfior negligence per se and negligence/premises liability (against Newnalatio
Supermarket), Count Nine for negligence (against Paterson EMS), Count Ten foowiofad2
U.S.C. § 1983aganst the City), Count Eleven for a survival action, and Count Twelve for loss of
consortium/per quod claimid( 11 27-89.)

Plaintiffs filed the initial Comphint in New Jersey state couuperior Court Law
Division, Passaic County Defendants Johiboes 110 in this matter represent the unknown
shooters. Ifl. 1 12.) Neither Police surveillance cameras nor New National Supermarket's
surveillance cameras were functioning at the tinee [ 12, 13.)

Plaintiffs allegethat thelocationwhereDecedentvas killed has a reputation for incidents
of violent crime and that neither Paterson Police nor New National Supermadet@ptotect
the public from dangers they knew or should have knoldn{{ 15, 19) Additionally, Plaintiffs
claim that theCity does not employ an adequate number of police officers for a municipality of

Paterson’s size with similaates ofcrime. (d. § 18.)Plaintiffs also allegé¢hat Paterson EMS had



a legal duy to rescue without negligeneathin a reasonable time to save Decedent’s litk. 1
20-21.)

On October 23, 2014, Plaintiffs filed a notice of removal to Federal Court. (Dkt. No. 1).
On November 13, 2014he City filed a Motion to Dismiss. (Dkt. No. 3). On December 4, 2014,
Plaintiffs filed gposition to the Motion to Dismiss. (Dkt. No. 4). On December 17, 20&City
filed a response to the Plaintiffs’ opposition. (Dkt. No. 8). Defendant New National Supetrmar

did not file an answet.

LEGAL STANDARD

In considering a Motion to Dismiss under Federal Rule of Civil Procedure 12(b)(6), the
court must “accept all factual allegations as true, construe the complaint irthadigt favorable
to the plaintiff, and determine whether, under any reasonalilmgeaf the complaint, the plaintiff
may be entitled to relief.’Phillips v. Cnty. of Alleghen¥15 F.3d 224, 231 (3d Cir. 2008) (quoting
Pinker v. Roche Holdings Ltd292 F.3d 361, 374 n.7 (3d Cir. 2002)). However, “the tenet that a
court must acceptsatrue all of the allegations contained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elements of a cause of action, supportezldpneiasory
statements, do not suffice’shcroft v. Igbal556 U.S. 662, 678 (2009) {icig Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)If the “well-pleaded facts do not permit the court to infer
more than the mere possibility of misconduct,” the complaint should be dismissedirfigr ttai
show “that the pleader is entitled telief” as required by Rule 8(a)(2d. at 679 (quoting Fed.
R. Civ. P.8(a)(2)).

According to the Supreme Court Tiwombly “[w]hile a complaint attacked by a Rule

12(b)(6) motion to dismiss does not need detailed factual allegations, a plaintiffjatainol to

! To date New NationalSupermarket has not appeared in this case.
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provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than ladmadisconclusions, and
a formulaic recitation of the elements of a cause of action will not do.” 550 U.S. at 66Bdse
alteration in original) (internal citations aed) (quotingPapasan v. Allain478 U.S. 265, 286
(1986)). The Third Circuit summarized th@eomblypleading standard as follows: “stating . . . a
claim requires a complaint with enough factual matter (taken as tu)jggest’ the required

element.”Phillips, 515 F.3d at 234 (alterations in original) (quotingombly 550 U.S. at 556).

DISCUSSION

In orderfor a public entity to be held liablepursuant to§ 1983, a plaintiff must first
demonstrate an underlying constitutionalation orinjury. The Supreme Court has held that
failure to protect against private violence does not vidltealue process clauseSee DeShaney
v. Winnebago County Dep’t of Soc. Serd89 U.S. 189, 1987 (1989). To bring a successful
equal protection claim, plaintiffs must demonstrate that they “received diffesatment from
that received by other individuals similarly situate®&enan v. City of Phila983 F.2d 459, 465
(3d Cir. 1992).

Additionally, the language of 81983 “compels the conclusion that Congress did not intend
municipalities to be held liable unless action pursuant to official municipal pdlgynoe nature
caused a constitutional tortMlonell v. Dep’t of SacServ. of City of N.Y436 U.S. 658, 691, 98
S.Ct. 2018, 56 L.Ed.2d 611 (1978ge also Montgomeny. De Simongl59 F.3d120, 126 (3d
Cir. 1998). Specifically, 42 U.S.C. 81983 provides in part:

Every person who, under color of any statute, ordinance, regulation,
custom, or usagd any State . . subjects, or causes to be subjdcte

any citizen of the United States . . . to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.



42 U.S.C. 81983see alsdMonell, 436 U.S. at 691Groman v. Township of Manalapa7 F.3d
628 (3d Cir. 1995)Montgomery 19 F.3dat126. Pursuant to § 1983, a plaintiff must identify a
challenged policyattribute it to a governmental entity, asttbwa causal link between execution
of the policy and his or her alleged injuryseeMonell, 436 U.S. at 691t ose v. Borough of
Parkesburg 736 F.2d 903, 910 (3d Cir. 1984).

Here, Defendardrgues that Plaintiffs have not pled facts or identified a theory of liability
demonstrating an “underlying constitutional violation of the Fifth or Fourteentmdments, or
set forth a policy such that Plaintiffs could maintain a Section 1983 claim againbti@aentity
and therefore, their claim must be dismissd@efs. Br. at 7). Essentially, Defendants argue that
Plaintiffs seek to hold the City liable for the criminal conduct tifial partyoutside of the City’s
control.

Plaintiffs argue that thaze of the City’s police force was inadequate and that the police
department did not take adequate measures to protect the public given the orcesastarther,
Plaintiffs claimthe City is liable for the death of Decedent due to a slow or inadegatdeson
EMS response time.

Here, Plaintif6 have not alleged facts to support discriminatory or disparate treatrSeset.
Fowler, 578 F.3d at 21(However, this Court reviews the Complainttie light most favorable
to Plaintiffs as it is at the Motioto Dismiss stagelhe police in this matter providextiequate
services and the City cannot be held liable for the allegation thas®ateMS did not arrive in a

reasonable time.

2 “Article | Chapter 812 of the City of Paterson Municipabde limits the number of policefficers that may be
employed by the city to four hundred and sevdivy (475) officers.” (Compl. 1 1718.) Plainiffs assert that te
number of police officers employed by the City of Paterson is far below thetalsleegtandartbr a municipality of
Patersors size with similar incidents of crime(ld.)



For negligenceelated claims concerning emergeney-2 services, the Citgasimmunity
from liability as to the timeliness of the City's EMS services or for failure to provideepolic
protection. N.J. Stat. Ann. 5946 (West) see alsd\.J. Stat. Ann52:17C-10(West) Wilson ex
rel. Manzano v. City of JergeCity, 209 N.J. 558, 563 (201Zholdingthat 31-1 operators and
their employes are immunerbm negligent mishandling of emergency calls as protected by the
statut®; Suarez v. Doskyi71 N.J. Super. 1 (N.J. App. Div. 1978)scussing th&overnment’s
power to allocate resourctes thepublic interest N.J.S.A. 59:%4, provideghat“neither a public
entity nor a public employee is liable for failure to provide police protection seovjdf police
protection service is provided, for failure to provide sufficient police protectioice€ N.J.Stat
Ann. 59:5-4,

Plaintiffs point to a City ordinance restricting the number of police offiesrceating “a
dangerous condition,” &iscriminatory custom where certain areas of the municipalgyew
provided police protection, while others such as where the decedent lost his life, fivere le
unpatrolled, with broken surveillance cameras. . .” (Pls.” Opp’'n Br. 14.) However, this is not
supported in the Complaint, norasdirect causal link to thearm in this matter. Decenatdost
his life due to the criminal activity of a third pargnd the City, as a public municipality, is immune
from liability for negligence except as discussed aboig) (

To the extenPlaintiffs allege any willful ointentional conducby members of Paterson
EMS and police, the City cannot be held liable for such conduct on the basis of vicarioig. liabil
Generally, “public entities are immune from tort liability l&ss there is a specific statutory
provision impaing liability.” Jones v. Borough of Bogotp. A-0749-07T3,2008 N.J. Super
Unpub. 1748citing Kahrar v. Borough of WallingtgriL71 N.J. 3, 10 (200R)seeN.J.S.A. 59:2

10 (public entity liabilityis precluded “for the acts or omissions of a public employee constituting



a crime, actual fraud, actual malice, or willful miscondu€® also Leang v. Jersey City Bd. of
Educ, 198 N.J. 557, 582 (2009YJcDonaough v. Jorda214 N.J. Super 338, 349-359 (App. Div.
1986), 110 N.J. 302 (1988) (holding that where a police officer committed an gzghlittentity
could not be held vicariously liable) (cert. denied).

Plaintiffs’ allegations of due process violations under the Fifth and Fourteenth
Amendments for the City to be held liable have not been supported in these circusastdace
custom or practice has been alleged that would apply in these tragic ciratgastaimpose
liability. Moreover, Plaintiffs have not provided facts to establish “an affiveéink between
the [City]’s policy and the particular constitutional violation allegedKiahoma City v. Tuttle

471 U.S. 808, 823 (198%ee alsdvionell, 436 U.S. at 69%.

CONCLUSION

For the reasons set forth above, this Court @RIANT Defendant’s Motion to Dismiss.

s/ Susan D. Wigenton, U.S.D.J.

Orig: Clerk
CC: Parties
Steven C. Mannion, U.S.M.J.

3 Plaintiffs additional survivorship and loss of consortium claims aredban the same facts and offered theory of
liability, and thus, also cannot be maintained.



