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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JEFFREY L. ADAMS,

Plaintiff, Civil Action No. 14-6820 (ES) (MAH)

V- OPINION

KENNY HULT, et al.,

Defendants.

SALAS, DISTRICT JUDGE

Beforethe Court isDefendant Kenneth Hult, Jr.’s (“Hult'hnotion to dismis$Plaintiff
Jeffrey L. Adams’s (“Plaintiff”) Second Amended Complaint (D.E. No.“BAC”)). (D.E. No.
84). The Court decides the motion without oral argume®geFed. R. Civ. P. 78(b); L. Civ. R.
78.1(b). Subject matter jurisdiction is proper under 28 U.S.C. 8§ 1331 based upon P#intiff’
assertion of federal claim&eeSAC), and supplemental jurisdiction is proper under 28 U.S.C. §
1367 for Plaintiff's state law claimg:or the reasons stated hereirg, @ourt GRANTS the motion
to dismissand dismisses this actiavith prejudice

l. Background

The Court assumes the parties’ familiarity with the underlying facts of thésod intends
this Opinion to be read in conjunction with its prior Opinions and Grd@&eeD.E. Nos 25-26
& 35-36). Indeed, the Court notes thia factual allegations alleged in tBAC are substantively
the samallegatiors asserted byhe first amendedomplaint. CompareSAC 1Y +12,with D.E.

No. 27 11 1-123.

! For example, the allegations in paragraph 8 are identical, but only addhase alleged discriminatory acts
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Plaintiff's first amended complaint asserted claingaiast Verizon New Jersey, Inc.
(“Verizon™), and Verizon employees Hult, Efrain Santiago (“Santiago”), Thofmakman
(“Tallman”), Mark Stellato (“Stellato”), and Hector Quiles (“Quiles(peeD.E. No. 27).Plaintiff
assertedl) race discrimination and tadiationunder Title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000&€(a)(1),et seq. (2) discrimination unded2 U.S.C. § 1981; (3) stataw tortious
interference with the business and contractual relationship between Plaiatifeazon; and (4)
discrimination under the New Jersey Law Against Discrimination (“NJDAN.J.S.A. 10:5-3t
seq (Seed.).

After Verizon and Hult moved for dismissal, the Court issued an Opinion and Order on
September 30, 2016, dismissing thiet amended complaintD.E. Nos. 35 & 36). Particularly,
the Court dismissed all claims against Verizath prejudicebecause Platiff had served only
Hult. (D.E. No. 35 at 5§. Additionally, the Court dismissed Plaintiff's Title VII claimvith
prejudiceas timebarred, dismissetthe NJLAD claim as time barred (but permitted Plaintiff to re
plead a NJLAD discriminatory failure to rehire), dismissed Plaint8&stion 1981 claimvithout
prejudice and declined to exercise supplemental jurisdiction over the-latmtdortious
interference claim(ld. at 10-11).

The SAC asserts tw@ounts: Count } Section1981 discriminabry interference with
contractual righ andCount 2— discriminatory failure to rehirender New Jersey (“NJLAD”).
(See generall$AC). The Court notes that to date Plaintiff has only served Hult (D.E. Nan@),

has failed to servB8antiago, Tallman, Stellato, and Quiles.

occurred. $ee e.g.SAC {1 8a (notinghat defendants denied Plaintiff medical attentroBecember 2011)d. { 8b
(alleging thathe “gag orér” was placed in 2008il. 1 8c (stating he was not provided with necessary tools in)2010

2 On November 5, 2015, the Court entered a Letter Order specifically dtairitPlaintiff has failed to serve
each defendant in accordance with Federal Refi€ivil Procedure 4(ajm). Plaintiff served only one defendant,
Kenneth Hult.” (D.E. No. 25 at 2 (citing D.E. No. 6)).
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. Legal Standard

To withstand a motion to dismiss under Rule 12(b)(6), “a complaint must containesuffici
factual matter, accepted as true, to ‘state a claim to relief that is plausibldameits Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2007)).
“A claim has facial plausibility when the plaintiff pleads factual conterttahaws the court to
draw the reasonable inference that the defendant is liable for the misconduct’alldgedhe
plausibility standard is not akin to a ‘probability requirement,’ but it &sksnore than a sheer
possibility that a defendant has acted unlawfullig?”

“In deciding a Rule 12(b)(6) motion, a court must consider only the complaint, exhibits
attached to the complaint, matters of the public record, as well as undisputduintiaut
documents if the complainant’s claims are based upon these docuniay®i’ v. Belichick605
F.3d 223, 230 (3d Cir. 2010). But a limited exception exists for “documentggjral to or
explicitly reliedupon in the complaint.In re Burlington Coat Factory Sec. Litigl14 F.3d 1410,
1426 (3d Cir. 1997). “The purpose of this rule is to avoid the situation where a plaintiff with a
legally deficient claim that is based on a particular document can avoid disohigss# claim by
failing to attach the relied upon documeniéffrey Rapaport M.D., P.A. v. Robins S. Weingast &
Assocs., Ing.859 F. Supp. 2d 706, 714 (D.N.J. 2012)afodn omitted).

I1. Discussion

As a starting point, Plaintiff fails to meet the requirements of notice pleaditge
8(a)(2)s pleading standard requires that a complaint set forth the plaintiff's claitmsnough
specificity as to “give the defendant fair notice of what the . . . claim idwagtéunds upon which
it rests.” Twombly 550 U.S. at 555 (internal quotation k&romitted) The complaint must

contain “sufficient facts to put the proper defendants on notice so they can frameanam” &0



the plaintiff s allegations Dist. Council 47, Am. Fed of State, Cty. & Mun. Emps., ARCIO by
Cronin v. Bradley795 F.2d 310, 315 (3d Cir. 1986). Importandlylaintiff must “specify which
defendants performed which actZuniga v. Am. Home MortgNo. 14-2973, 2016 WL 886214,
at *2 (D.N.J. Mar. 7, 2016Boyd v. N.J. Dep’t of CorrNo. 126612, 2013 WL 4876093, at *6
(D.N.J. Sept. 10, 2013) (finding complaint deficient when it held “eleven Defendantsdiahle
claims, without pleading specific facts indicating each Defendant’s liafolitgach claimy.

Here, with few exceptions, Plaintiff does not identify whiwhthe named defendants
committedwhich ofthe alleged discriminatory acts. Insteadst ofthe factual allegations state
that “defendants or any of them” committed the alleged discriminatory See, €.g.SAC | 8
(“By way of illustration and not limitation the defendants or any of them discrimingagasathe
plaintiff Jeffrey L. Adams because of his race in the following partiguldy; id. 21 (“The illegal
and improper acts of the defendants or any tf&o) as set forth herein, interferedtiwv the
contractual relations between Verizon ..”); id. § 22 (“The illegal and improper acts of the
defendants or any of them as set forth herein, interfered with the caatreslations betwee
[Plaintiff and Plaintiff's Union}”).

Because these allegations fail to identify which of the named defendants isdaofus
committingwhich discriminatoryact, Plaintiff has failed to meet the notice requirements of Rule
8. SeeZuniga 2016 WL 886214, at *ZTurner v N.J. State Polic017WL 1190917, at * 10
n.22 (D.N.J. Mar. 29, 2017) (“A Complaint’s failure to differentiate between defendamts ca
warrant dismissal in and of itself under Fed. R. Civ. P. 8(a&palicki v. New Jerseyl4-0169
2015 WL 3970297, at *3 (D.N.J. June 29, 20(@®)ting that lumping all defendants together fails
to put defendants on notice of their own alleged wrongdoing). Some specificity as to who did

what is particularly important here, where Plaintiffs only served Hult.SgeD.E. No. 6). And



aside from dentifying Hult as being one of his supervis@seSAC 1 3 & 4), Plaintiff has not
individually identified Hult as having committed a single alleged discriminatoyysaetgenerally
SAC). Thusthis deficiency alone is sufficiet find thatPlaintiff has failed to allege any claim
against Hult. SeeCaponegro v. United States Depf Hous. & Urban Dey.No. 153431, 2017

WL 2197124, at *4 (D.N.J. May 18, 2017) (dismissing complaint when it was not “possible to
confidently infer against which of the defendants an allegation is difgcted

But the deficiencies do not end here. As outlined below, Plaintifplaasly failed to
addressany of he defectoutlined by this Court’s prior OpinionAs such, the Court dismisses
this adion with prejudice

A. Section 1981 Claim

To state a racial discrimination claim under Section 188dlaintiff must establish: “(1)
that he belongs to a racial minority; (2) an intent to discriminate on the basiseoby the
defendant; and (3) discrimination concerning one or more of the activities enenniergt1981,
including the right to make dnenforce contractsPryor v. Natl Collegiate Athletic Ass’n288
F.3d 548, 569 (3d Cir. 2002) (internal quotation marks omitted).

As with the prior complaintPlaintiff fails to allege sufficient facts indicating that any
claimeddiscrimination by Hulinterfered with a protected contractual right. In the prior Opinion
the Court noted that

Plaintiff's contentions simply do not permit the Court to reasonably
infer that[Hult and Verizons] alleged race discrimination interfered
with Plaintiff's right tocontract, sue, or carry on any other protected
activities under Section 1981. Nothing in the Amended Complaint
alleges thafHult and Verizon]discriminated against Plaintiff with
respect to making or enforcing contracts . . the Amended
Complaint simply alleges-in conclusory fashion-that [Hult and
Verizon’s] “illegal, improper, and discriminatory acts” constitute

violations. . . .[and] references a “contractual relationship between
the plaintiff and Verizon” . . but fails to mention any interference



with this contract that resulted from discrimination
(D.E. No. 35 at 910 (citations omitted) As noted above, Plaintiff SAC largely
regurgitates the deficient allegatgoasserted in the prior dismissed complaint. At most,
Plaintiff only adds conclusory allegations thae “illegal and improper acts of the
defendants or any theniiterfered “with the contractual relations between Verizon and
plaintiff’ by causing Plainff “to be punished by Verizon inappropriately and suffer lost
wages and benefits and opportunities for advancement provided for other emplogee
were otherwise improper.”(SeeSAC 1 21). But Plaintiff does not add anfactual
allegatiors that wouldsupport ths conclusion much less that wouldonnectit to any
alleged misconduct biult. For example, there are no allegatidhat Hult suspended
Plaintiff, or thatPlaintiff applied for a promotion but Hult denieditinfluencel its denia)
or that anything Hult did caused Verizon to terminate Plaintiff. As such, this ne
conclusory assertion fairs no better than Plaistifirior conclusory allegation that the
“wrongful actions did in fact lead to the discipline and termination of Piaimgm
Verizon and caused other damages and losg&eeD.E. No. 35 at 2 (quoting D.E. No.
27 1 27));see alsofwombly 550 U.S. at 557 (noting that “naked assertions” devoid of
“further factual enhancement” is insufficient to plausibly state a claim).

Plaintiff also adds thathe “illegal and improper acts of the defendants or any of
them . . ., interfered with the contractual relations between” Plaintiff andifflaignion
because “the actions of the defendants or any of them made it impossthke brion to
properly and adequately represent the plaintiff in employment relatétbranavith
Verizon.” (SAC { 22). But once agathe SAC alleges no facts to support such a

conclusion. For example, Plaintiff does not allege what these “employmdateck



matters” were, or how the actionsasfydefendants in any way prohibited his Union from
representing him.(See generallsAC). More importantly, he alleges no facts showing
that Hulthad any involvement in the complained of condy&ee id. see alsoD.E. No.
80 at 45 n4 (denyingwith prejudicemotion to amend th8 AC to add another defendant
without adding any new facts, because the proposed Third Amended Complaint failed to
cure the deficiencies outlined by the Court's September 30, 2016 Opinionkhort
Plaintiff has failed to state a claim under Section 1981 against &hdtthe Court will
dismiss this clainwith prejudice®

B. NJLAD Claims

Failure to rehire claim: This Court previously explained th#te NJLAD claims are
subject to a tweyear statute of limitations.S€eD.E. No. 35 at 7 (citingVest v. City of Newayk
No. 071009, 2007 WL 3232587, at *2 (D.N.J. Oct. 31, 2007)). Bec&eszon terminated
Plaintiff's employment on September 18, 204ad Plaintiff initiated this action more than two
years later on October 30, 20JPaintiff may only proceed on an NJLAD claim against the
individual defendants based on discriminatory failure to reh{{®ee id. at 8 (“Accordingly,
Plaintiff had until September 18, 2014 to file an NJLAD claim for the allegatibeged in the
Amended Complaint.”)).

Hult argues thathe SAC still fails to state a claim under the NJLAD because Plaintiff has
not alleged that Hult aidehd abettedh the discriminatory conductD.E. No. 841 at 15-18).

TheCourt agrees

3 Hult also argues that to the extent Plaingfilleging a retaliation claim under Section 1981, such claim must
fail for similar reasons. (D.E. No. &t 14). Particularly, Hult argues that even assuming the Plaintiff edgage
protected activity, “he does not allege sufficient facts to show that asgldak existed between these complaints
and the complained of conch (I1d. (citing SAC 11 8p. & 11)). Because Plaintiff does not respond to thisreant,

and because the Court agrees with Hult, the Court finds that Plassiffailed to state a Section 1981 retaliation
claim. See, e.gReid v. Exelon CorpNo. 17-4043, 2018 WL 2441744, at *5 (D.N.J. May 31, 2018)
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TheNJLAD “imposes liability only on ‘employers’ and not individual employe€byson
v. CIGNA Corp, 918 F. Supp. 836, 840 (D.N.J. 1998ff'd, 149 F.3d 1165 (3d Cir. 1998). An
individual employee may be liable under NJLAD only for aiding abekting an employerto
commit any of the acts forbidden by ti¢JLAD. Id. The words “aiding and abettingéquire
active and purposeful conduct, and in order to hold an employee liable as an aideroor abett
plaintiff must show that(1) the party whom the defendant aids must perform a wrongful act that
causes an injury; (2) the defendant must be generatlyeaof his role as part of an overall illegal
or tortious activity at the time that he provides the assistance; (3) the defendarknowingly
and substantially assist the principal violatioRitchetti v. Morris Qy. Sheriff's Office 947 A.2d
626, 645 (N.J. 2008).

As state above, Plaintiff does not allege anydaadicating that Hult specifically engaged
in any discriminatory conduct. And the SAIGes notllege anywhere that Hudided and abetted
in any discriminatory condudiy Verizon, including Verizon’s decision twot rehirePlaintiff.
(See generallysAC). As such, Plaintiff fails to allege an NJLAD claim against Hi8ee, e.g.
Bartone v.NetJets, In¢.No. 120008, 21 WL 2532497, at *5 (D.N.J. June 24, 20{finding
that the plaintiff failed to state ading and abetting claim whetiee “[p] laintiff merely alleges
that [individual defendant] was ‘intimately involved’ in the decision to termiftlaéep]aintiff.”) .

Moreover,this Court previously explainethat because discriminatory failure to rehire is
a “discrete act” (and thus not subject to the continuing violation doctrine), ‘iRlaiatild need
to assert any discriminatory refusal to hire asnalividual allegatior—which he has not done.”
(D.E. No. 35 at 89). TheSAC again fails to asseanyfactual allegations that would permit this
Court to infer the existence of a failure to hire claiflaintiff's solerelatedallegation is that

“defendant Verizon refused to rehire until March 2016.” (SAC { 18). But Verizon is no langer



party to this action, and Plaintiff provides nothing else that would remat#ibatethat any of the
individual defendants, much less Hult, aided abetted in Varon’'s refusal to rehire.(See
generallySAC). Therefore, Plaintiffs NJLAD clainplainly fails to state a claim againahy of

the individual defendants SeeMartinez v. Anselmi & Decicco, IncNo. 09-5277,2009 WL
5206286, at *6 (D.N.J. Dec. 22, 2009) (“[The] Amended Complaint provides no information to
demonstrate that she has a plausible failure to rehire claim . . . she ailegds: ‘The foregoing
facts and circumstances . . . demonstrate that Defesndawve violated the [NJLAD] by failure to
rehire Plaintiff.” . . . Therefore, this Count will be dismissed with prejudice.”).

Retaliation claim: Finally, to the extentPlaintiff asserts aetaliation claim under the
NJLAD, the claimfails for substantiayl the same reasons. To assert a claim for retaliation under
the NJLAD, a plaintiff must prove that: (1) he engaged in a protected activity known by the
employer; (2) thereafter, the employer unlawfully retaliated against hnieh(3 his participation
in the protected activity caused the retaliatiofartaglia v. UBS PaineWebber In@61 A.2d
1167, 1192 (N.J. 2008). “[T]he central element of a [retaliation] claim under the LAltihe
plaintiff be engaged in a protected activity, which is known leyalleged retaliator.’Barroso v.
Lidestri Foods, InG.937 F. Supp. 2d 620, 630 (D.N.J. 20{@)otingMancuso v. Atl. City193
F. Supp. 2d 789, 811 (D.N.J. 200@pternal quotation marks omitted)

Here, theSAC asserts that:

Plaintiff has communicated to upper management concerning the
malicious and racist activities goings [sic] on at the company to no
avail. By way of illustration and not limitation, plaintiff has
communicated with Verizon security, the EEO and ethics
departent at Verizon and outside Verizon, Dennis Bone Verizon
Vice President, HR representatives Steve Cafiero and Rick DeJuses,
area manager Peter Freer but no action has been taken. The last time

this communication took place was in December 2012.

(SAC 1 8p. Plaintiff also alleges that he “reported the illegal and improper activities podper



authorities at Verizon and no action was taken by the defendants any [s&hafothemediate or
correct the problems but only to retaliate against him and punish hich.§ 11). Plaintiff then
asserts that “[tlhe defendants or any of them wrongfully retaliatedsagiagnplaintiff for asserting
his rights under the New Jersey Law Against Discriminatioid” (26).

Even assuming that éiseallegations are sufficient to state a “protected activity,” Plaintiff
provides no factual allegations as to how “defendants or any of them” retalgest him at any
point from October 30, 201@hwards (See generall$AC). And the “naked assertioptresented
by paragraph 30, devoid of “further factual enhancement” is insufficient t stelaim. See
Twombly 550 U.S. at 55%ee alsdBuckley v. Power Windows & Sidings, Inéo. 093162, 2010
WL 3981978, at *4 (D.N.J. Oct. 7, 2010¥atiti v. Watlen Univ, No. 074782, 2008 WL 2280932,
at*14 (D.N.J. May 30, 2008)Consequently, Plaintiff's NJLAD claim is dismiss&dh prejudice

V. Conclusion

For the reasons stated above, Hult’'s motion to dismiss is GRANH&2ause Plaintiff
has had several opportunities to allege his claims, and because the Court warnaphyhaittife
dismissal for failure to state a claim will lagth prejudicé (seeD.E. No. 35 at 10)the SAC is

dismissedn its entiretywith prejudice®

4 The Court also dismisses this matter against all remaining defen@e#Estate of Fabics v. City of New

Brunswick & its Agents674 F. App’x 206, 210 (3d Cir. 201§3tating that “dismissal of the entire action was
warranted regardless of who had answered or moved to dismiss the complteare’the complaint fails to comply
with Rule 12(b)(6)). To the extent Plaintiff asks this Court to gramadension of time witin which to effectuate
service on Santiago, Tallman, Stellato, and Quiles, the Court declinesytrest. First, the claims asserted against
these defendants would fail for substantially the same reastimed@above. Second, this action was filed more than
four years ago, and Plaintiff has been on notice that failure to serve catut®gsounds for dismissal since at least
March 17, 2015. SeeD.E. No. 4);see alsd-ed. R. Civ. P. 4(m). And although Plaintiff initiated this acpon se

he ha been represented by counsel since at least December 4, 3@&B.H. No. 27). Plaintiff has not described
any efforts to serve these defendants, even after the Court dismissed Maritat Yery reason.SeeD.E. Nos. 35

& 91).

Additionally, the Court declines Plaintiff's baseless asserthat while Santiago, Tallman, Stellato, and
Quiles have not been served, “their Counsel has.” (D.E. No. 91 at tifPégipears to assume that Hult's counsel
will also represent these other individualshe event they are served. But this places the horse before the cart. Only
Hult and Verizon have entered an appearance in this case, and only Hult haarbegn Blaintiff provides nothing
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An appropriate Order accompanies this Opinion.

/s/ Esther Salas
Esther Salas, U.S.D.J.

to support his assertion that these defendants have made an appearancase-thiey have not. See generally
Docket).
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