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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ROBERT O'BRIEN
Civil Action No. 14-6889JLL)
Plaintiff,
V. OPINION
COMMISSIONER OF SOGAL SECURITY,

Defendant.

LINARES, District Judge

This matter comes before the Court upon the appddbért O’'Brien(*Plaintiff”) from
the final cetermination by Administrative Law Judge (“ALE)ias Feueupholding thdinal
decision of the Commissiondenying Plaintiff's applicatiofor Disability Insurance Benefits
(“DIB™) and Supplemeial Security Income (“SSI"under the Social Security Afthe “Act”).
The Court has jurisdiction over this matter pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3), and
resolves this matter on tiparties’ briefs pursuant to Local Civil Rule 9.1@&¥fter reviewing the
submissions of both parties, and for the following reasongindledecision of the
Commissioner isffirmed.
l. BACKGROUND

A. Procedural History

On May 19, 2011Plaintiff filed an application for Disability Insurance Benefits under
Title 1l of the Social Seurity Act and an application for supplemental security income under
Title XVI of the Social Security Ac{R. at19399.) Both applicatiors weredeniedon October

14, 2011. (R. at 102-07.) Plaintiff's request for reconsideration was denied on February 9, 2012.
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(R. at 110-15.) Subsequentlyrequest for hearing was filed April 5, 2012. R. at119-20.)A
hearing was helddfore ALJElias Feueon March 7, 2013. (Rat17-47.)On March 27, 2013,

ALJ Feuerissued a decision finding that Plaintiff was not disab{Rdat48-60.) On May 31,
2013,Plaintiff requested an extension of time to submit a brief in suppart appeadf the

ALJ’s decision. R. at 14-16.) On June 12, 2013, Plaintiff's request for more time was granted.
(R. at #8.) OnOctober 3, 2014, the Appeals Council denied Plaintiff's request for review,
thereby affirming the decision of the ALJ as the final decision of the Conamessi(R.at 1-3.)
Plaintiff then commenced ¢hinstant action pursuant to 42 U.S.C. 88 405(g) and/or 1383(c).

B. FactualHistory

1. Plaintiff's Testimony

At the time of his hearing, Plaintiff was fifigix years old. R. at24.) He maintained
employment invariouslivery positionssuch as a cafiriver, a forklift driver, a store laborer, and
a warehouse worker until 200®. at19-23) His position as anaterial handler required
operating a forklift and manually lifting merchandseighing up to 50 pounds. (Rt20-21.)
Within the last 15 years Plaintiffad a job driving dry-cleaning delivery van and wasquired
to lift up to 40 pounds at a time. (R. at 40-41.) Plaintiff stopped working during the years 2003
and 2004 to tend to hggrlfriend at the time. (R. at 21Subsequently, he worked in a warehouse
operating a forklift and lifting merchandise weighing ugtaaximum of20 pounds. (R. at 22.)
Plaintiff was then employed as a taxi drivatil October 2010. (R. at 22-23.) He stopped
working because he became homeless due to his alcoholism and moved in with his(Bo#ter.
23.) Plaintiff did not collect unemployment or apply for New Jersey Workers’ Cosagien at
that time. (R. at 2%

Plaintiff testifiedthat helooked foremployment inrvarehousevork andfastfood



restaurants after letopped working as a taxi driver, bwas refused employmentithout
reason (R. at 25-26.Plaintiff testifiedthat he followed umvith a few places and that if he was
offered an opportunity to work, he would have acceffRdat27-28.)He stated that hetopped
looking for work in 2011 because of constegjection Heallegesthat it was around this time
that his family encouraged him to file the application for DisabBepefits. (R. at 29

Plaintiff indicates that he hasfficulty walking due to susceptibility of fallingdR. at 30.)
He state thathe is currently takindPristiq andLamictalto treat hisdepressionand
Hydrochlorothiazide, Metoprolol, Enalapril, and Amaldopiodreat hishigh blood pressur¢R.
at 3031.) Plaintiff alleges that Dr. Mooreoteda connection betwedns organic brain
syndromeandhis many years of alcoh@buse a well as the possibility that the syndromay
be the result of minstrokes(R. at 32-33.Plaintiff alleges that his ability to work is impaired
becausdie can no longer walk without losing balance or stand foreldhgn halfan-hour
without extreme discomfor{R. at 34-35.)He also alleges that he experiencébtte
dizziness when moving his head while he is sittingwhen walking. (R. at 37.)

2. Medical Evidence

A CT scan of the brain datédarch 21, 2011 indicates a lacunar infarct in the pons and a
large lacunar infarct in the right basal ganglianiny lacunar infarct in the left basal ganglion
and a second one in the genu of the left internal capsule, as well as small lacuotr imboth
centrum semiovale3.here was no evidence of skull fracture, acute mastoiditis or sinusitis, nor
any evdence of intracerebral or subdural hematomas or subarachnoid hemorrhage. (R. at 279.)
The CT scan results of March 29, 20&%ealan old infarctin the caudate nucleuwith no
evidence of acute intracranial hemorrhage or midline.Riftat 359-60.An

electroencephalogram test conducted on April 11, 2012, indicated an abnoconadistent with



a possible structural lesion in the right temporal area of the brain. (R. at 362.)

On June 21, 2012navRI of the Plaintiffs right hip showed no evidenoéacute bone
marrow edema, bone bruise, destructive change or fracture and revealed nommedrdlig he
impression was mildlo-moderate right hip osteoarthrosis. (R. at 453.)

Beginning in February 201 PJaintiff visitedthe Paterson Community Healflenter On
the Residual Functional Capacity Questionnaire dated August 11, 2011, Dr. Moore noted
Plaintiff's memory lossshort attention spamability to concentrateandcompromised gaitShe
indicated thaPlaintiff's experience of pain frequently interfer@ith attention and concentration
needed to perform simple work tasks. (R. at 282-B&.pDctober 3, 2011, November 22, 2011,
and January 3, 2012y lwvay of checkmarksuggesting normalcgr the absence of crosses
representindgack ofabnormality Dr. Mooreindicated that she did not observe any abnormalities
in Plaintiff’'s neurological deficits or gai{R. at 363, 365, 367.)

Plaintiff indicated to Dr. Miskin that he enrolled in Options Counseling Camtdiarch
2011and attended the program five days a wé¢Bk at 323.Jn Dr. Miskin’s September 6, 2011
report,henoted that there was no overt evidence of a thought disétaantiff had the ability to
recallwhat he ate for breakfast that morniag well asvhat he had for dinner the night prior.
Dr. Miskin opined that Plaintiff is able to follow and understand simple instructionsyiperf
many simple tasks independently, and that he is able to maintain attention and atbang(Rr
at 32.)

Throughout various sessions of treatment with Dr. Hooper of Paterson Community
Health Centerinc., Dr. Hooper described Plaintiff as calm, cheerful, oriented, responsive, and
cooperative. While on a few occasid?lsintiff's mood was angry or sad, his thought content

wasconsistently normal and he appeared fully oriented for every visit. (R. at 450589 the



Current Mental Status form’s terms to describe Plaintiff’'s current mentas seatuHooper
indicatedthat Plaintiff's attention, concentration, and speech flow were normal, his thought
organization logical, and thought content appropriate to the circumstances. She dié aot/not
abnormalities in Plaintiff's posture or gait. (R. at 470.)

Plaintiff alsosought treatment from Dr. Dicovskiy in 2012 in connectiati \nis
depression. (R. at 369-7Hp testified thahe used to feel sad and weepy on a daily basis but the
medicinethat Dr. Dicovskiy prescribed him to treat his depression has alleviated these
symptoms. (R. at 38-39.

3. Vocational Experfestimony

The ALJ asked vocational expert Jackie &l to considewhetherahypothetical
individual “wit h the claimant’'sige, education, and experiendmited to onlyoccasionally
climbing ramps, stairs, ladders, or scaffolds, and occasional balance, and to avoectegprot
heights and moving mechanical parts” could perform Plaintiff's past relevakt is. Wilson
testified that the occupation of a taxi driver would still be appropriate and the individual would
be able to perform such duties. (R. at 4Rlaintiff's representativaskedMs. Wilsonwhether
this hypothetical individual coulgerform Plaintiff's prior work “if every time the individual,
while either sitting or stating, would be off task if they had to move their head from gede-
side due to dizziness...33% of the time.” The 33% figure was a rough estimateofdbet of
time that the individual would be off task. Ms. Wilson responded that such limitation would
preclude work. (R. at 43-44.

The ALJthen asked Ms. Wilson to considehether théhypothetical individuafurther
limited “to standng or walking for four hours a day and sitting four hours a day” would be able

to perform Plaintiff's past workvis. Wilson testified that the occupation ofexi driverwould



still be appropriateThe ALJ posed a further limitation to the hypothetical individual to “six
hours sitting and two hours standing.” Ms. Wilson stated that such an individual could still
perform te duties of Plaintiff’'s past occupation as a taxi driver. (R. at 42-43.) When asked by
the ALJif the hypothetical individual with the limitaticof six hours sitting and two hours
standing would be able to perform other jobs in the general and national economy, Ms. Wilson
testified in the affirmativeShe stated that such an individual would be able to a®ekfinal
assembler, an ampoule sealer, as well as at sedentary jobs44Rl5a)
. STANDARD OF REVIEW

A reviewingcourt will uphold the Commissioner’s factual decisions if they are supported
by “substantial evidence42 U.S.C. 88 405(g), 1383(c)(3); Sykes v. Apfel, 228 F.3d 259, 262
(3d Cir. 2000) Substantial evidence is “more than a mere scintilla but may bébass t

preponderance.” Woody v. Sec'y of Health & Human Servs., 859 F.2d 1156, 1159 (3d Cir.

1988). It “does not mean a large or considerable amount of evidence, but rather sunh releva
evidenceasa reasonable person might accept as adequate to support a condRisrog.V.
Underwood, 487 U.S. 552, 565 (1988) (citation omittdlbt all evidence is considered
substantialFor instance,

[a] single piece of evidence will not satisfy the substantiality test if

the [Commissioner] ignores, or failsr@solve, a conflict created

by countervailing evidenc@lor is evidence substantial if it is

overwhelmed by other evidencepatrticularly certain types of

evidence (e.g. that offered by treating physicians) if it really
constitutes not evidence but mere conclusion.

Wallace v. Sec’y of Health & Human Servg22 F.2d 1150, 1153 (3d Cir. 1983) (quotitent

v. Schweiker, 710 F.2d 110, 114 (3d Cir. 1983).) The ALJ must make specific findings of fact to

support his ultimate conclusiorStewart v. Se¢ of Health,Educ. & Welfare 714 F.2d 287,

290 (3d Cir. 1983).



The “substantial evidence standard is a deferential standard of reymves v. Barnhart,

364 F.3d 501, 503 (3d Cir. 2004f) does not matter if this Court “actirmag novo might have

reached a different conclusion” than the Commissioner. Monsour Med. Ctr. V. Heckler, 806 F.2d

1185, 1190-91 (3d Cir. 198&}iting Hunter Douglas, Inc. v. &'l Labor RelationsBd., 804 F.2d

808, 812 (3d Cir. 1986).) “The district court . . . is [not] empowered to weigh the evidence or

substitute its conclusions for those of the fact-findéfilliams v. Sullivan 970 F.2d 1178, 1182

(3d Cir. 1992) (citinggarly v. Heckler 743 F.2d 1002, 1007 (3d Cir. 1984).) A Court must

nevertheless “revievhe evidence in its totality. Schonewolf v. Callahan, 972 F. Supp. 277, 284

(D.N.J. 1997) (citing Daring v. Heckler, 727 F.2d 64, 70 (3d Cir. 1984).) In doing so, the Court

“must ‘take into account whatever in the record fairly detracts from itshiv&idd. (citing

Willibanks v. Sec’y of Health & Human Servs., 847 F.2d 301, 303 (6th Cir. 1988).)

A court must further assess whether the ALJ, when confronted with conflictohgnee,
“adequately explain[ed] in the record his reasons for rejecting or disngeddampetent

evidence.'Ogden v. Bowen, 677 F. Supp. 273, 278 (M.D. Pa. 1987) (&iewder v. Heckler

786 F.2d 581 (3d Cir. 1986)f)the ALJ fails to properly indicate why evidence was discredited
or rejected, th&€ourt is not permitted to determine whether the evidence was discredited or

simply ignoredSeeBurnett v. Comm’r of Soc. Sec, 220 F.3d 112, 121 (3d Cir. 2000) (citing

Cotter v. Harris642 F.2d 700, 705 (3d Cir. 1981).)

1. APPLICABLE LAW

A. The FiveStep Process for Evaluating Whether a Claimant Has a Disability

A claimant’s eligibility for benefits is governed by 42 U.S.C. § 1382. Pursuant fcthe
a claimant is eligible for benefits if he meets the income and resource limitatich&JB L. 88

1382a and 1382b and demonstrates that he is disabled based on an “inability to engage in any



substantial gainful activity by ason of any medically determinable physical or mental
impairment which can be expected to result in death or which has lasted or candbedebgpe
last for a continuous period of not less than twelve months.” 42 U.S.C. 81382c(a)}{3)(A).
person is disabled only if his physical or mental impairment(s) are “of suctitgeéiat he is not
only unable to do his previous work, but cannot, considering his age, education, and work
experience, engage in any other kind of work which exists in the national economy.”.@2%).S
1382c(a)(3)(B).

To determine whether the claimant is disabled, the Commissioner performsstefive
sequential evaluation. 20 C.F.R. § 416.9H@e claimant bears the burden of estalhiglthe
first two requirements. The claimant must b that he (1) has not engaged in “substantial
gainful activity” and (2) is afflicted witha severe medically determinable physical or mental
impairment.”20 C.F.R. 8404.1520(4%). If a claimant fails to demonstrate either of these two

requirements, DIBs are denied and the inquiry ends. Bowen v. Yuckert, 482 U.S. 137, 146 n.5

(1987). If the claimant successfully proves the first two requirements)dghey proceeds to
step three Wwich requires the claimant to demonstrate that his impairment meets or medically
equals one of the impairments listed20 C.F.R. Part 404 AppendixIithe claimant
demonstrates that his impairment meets or equals one of the listed impairmentsefienegr
to be disabled and therefore, automatically entitled to OBt he cannot make the required
demonstration, further examination is required.

The fourth step of the analysis asks whether the claimant’s residuabhalacapacity
(“RFC”) permits him to resume his previous employment. 20 C.F.R. 8416.9%4e)laimant is
able to return to his previous employment, he is not disabled within the meaning of #relAct

is not entitled to DIBsld. If the claimant is unable to return to his prew@mployment, the



analysis proceeds to step fiva.this step, the burden shifts to the Commissioner to demonstrate
that the claimant can perform a job that exists in the national economy based lamtasts

RFC, age, education, and past work expeeeP0 C.F.R. 8§ 416.920(glf. the Commissioner

cannot satisfy this burden, the claimant is entitled to DYBskert 482 U.S. at 146 n.5.

B. The Requirement of Objective Evidence

Under the Act, disability must be established by objective meewdénce:An
individual shall not be considered to be under a disability unless he furnishes such ametlical
other evidence of the existence thereof ag@oenmissionerjnay require.” 42 U.S.C. §
423(d)(5)(A). Notably, “[a]n individual's statement as to pain or other symptomssitalone
be conclusive evidence of disability as defined in this sectldnSpecifically, a finding that
one is disabled requires:

[M]edical signs and findings, established by medically acceptable

clinical or laboratory dignostic techniques, which show the

existence of a medical impairment that results from anatomical,

physiological, or psychological abnormalities which could

reasonably be expected to produce the pain or other symptoms

alleged and which, when considered with all evidence required to

be furnished under this paragraph . . . would lead to a conclusion

that the individual is under a disability.
Id.; seed42 U.S.C. 8§ 1382c(a)(3)(ALredibility is a significant factoMVhen examining the
record: “The adjudicatanust evaluate the intensity, persisteras®l limiting effects of the
[claimant’s] symptoms to determine the extent to which the symptoms limit the individual’s
ability to do basic workelated activities.” SSR 98p, 1996 WL 374186 (July 2, 1996). To do
this, the adjudicator must determine the credibility of the individual’s staterbaséd on

consideration of the entire case recddd The requirement for a finding of credibility is found in

20 C.F.R. § 416.929(c)(4A claimant’'ssymptoms, then, may be discredited “unless medical



signs or laboratory findings show that a medically determinable impaishenf{resent.” 20

C.F.R. § 416.929(bEeealsoHartranft v. Apfe] 181 F.3d 358, 362 (3d Cir. 1999).

The list of “acceptable medical sources to establish whether [a claimant] has algnedical
determinable impairment” includes licensed physicians, but does not include nursesRREC.F
404.1513(a). Though the ALJ “may also use evidence from other sources to show the severity of
[a claimant’s] impairments,” this evidence is “entitled to consideration as addigoidence”
and does not need to be given the same weight as evidence from acceptable medisal2€burc

C.F.R § 404.1513(d)(1). Hatton v. Comm’r of SoecS131 Fed. Appx. 877, 878 (3d Cir.

2005). Factors to consider in determining how to weigh evidence from medical soulwés inc
(1) the examining relationship, (2) the treatment relatgm including the length, frequency,
nature, and extent of the treatment, (3) the supportability of the opinion, (4) its eocgisith
the record as a whole, and (5) the specialization of the individual giving the opinion. 20 C.F.R. 8§
404.1527(c).
V. DISCUSSION

Plaintiff argues that the ALJrexd at stepwo byimproperly finding thahis medical
conditions were not severe aby failing to properly weiglbr. Moore’s opinion. (PI. Br. at 12,
20.)He asserts that he has seven@airments including difficulty walkingstanding, and
concentratingO’Brien contends that such impairments substantiatetdy the abnormal MRI
and CTbrain scamesults (Pl. Br. at 15.He argues thahe ALJ should not have considered
medical notes which referred to the Plaintiff's status as stable. (Rt B8.)He also challenges
the ALJ’s findingthat Plaintiff’'s medical conditions do not significantly limit his ability to
perform dailyactivities. (PIl. Br.at 18.) Finally, Plaintiff argues that Dr. Moore’s opinion was

improperly rejected and that her opinion was not inconsistent with the medical. i@oBr. at

10



20-21.)

A. Substantiabvidencesupportghe ALJ'sfinding that Plaintiff'shigh blood pressure was not
severe

Plaintiff states that the ALJ erred in finding that his impairmeste not seere. (PIl. Br. at 12.)
However, he does not makay argumerst suggesting that his high blood pressuassevere.

An impairment is severe if it significantly limits a claimant’s ability to perform basi&wor
activities. 20 C.F.R. § 404.1521(a). Basic work activities are “the abilities amnadssti
necessary for performing most jobs,” including physical femstj capacities for seeing, hearing,
speaking, and following instructions, use of judgment, interacting appropriatelgavworkers,
and dealing with change. 20 C.F.R. § 404.1521(b). The ALJ foun@laatiffs symptoms of
hypertension were due to his noncompliance with his medication and once he began taking his
prescribed medicatiginis blood pressure readings were normal. (R. atPaintiff testified that
heis now complant with prescribed medications. Plaindffl not $ate that he is curregt
experiencingny residual effects of this condition. (R. at 32.) Based otekisnony and its
medical support, the ALJ determined that because he no longer experiences syohpighns
blood pressure and because “there is no evidence of end damage or any other reshaks/se
to uncontrolled blood pressytdlaintiff did not establish that hisigh blood pressureas

severe. (R. at 556.) The Court finds that the ALJ’s determination that Plaintifigh blood
pressuravas not a severe impairmethiring the relevant time period is based on substantial
evidence in the record.

B. There is substantial evidence supporting the Afidding that Plaintiff'sorganic brain

syndrome was not severe enough to significantly limit his ability to perforio Wwask-related
activities

Plaintiff argueghat hie ALJerred infinding thathis organic brain syndmewas not severgR.

at 16.)However, here is no indication in Plaintiff's medical records thiatdizziness or

11



difficulty with concentratioraffectedhis ability to perform any work activities. Whiléé CT

scan of Plaintiff’'s brainndicates severalacunar infarctsDr. Moore’s medical reportdo not
address anphysical or psychological limitations as a result of t{fs.at56, 279, 363-67.)
Plaintiff argues that the ALJ improperly relied on Dr. Moore’s note intisigahat Plaintiff's
organic brain syndrome was stable. (PI. Br. at Hi6yever, the medical record clearly showed
that Plaintiff's condition was benign. (Def. Br. at Byrthermore Plaintiff's testimony directly
contradicts the supposition that his organic brain syndrome severely impairdityisainiork.
(Def. Br. at 910.) Despitehis complaints of irhalance and vulnerability to fallin@Jaintiff quit
his jobbecause &tbecame homeless due to his alcohol dependence, not as a result of any
difficulty with performing his job duties. (R. at 23.) Subsequeimisought ouemployment a

a taxi driver, as &orklift operator andat fast food restaurantde followed up with a few of the
places to inquire into whether there were any available positiiBsien testified that if he had
been offered a job, he would have takehé.stated that he felt he walsle to perform the
duties of the jobs he applied {®. at25-28.) Plaintiff further statel that he stopped looking for
work because he@asdiscouragedafter not having received any job offers, not becausease
physically or psychologically unable to work. (R. at 29¢) alsatestifiedthat if hecould have
hisdriver’s license reinstated, affchewas offered the opportunity to work as a taxi driver, he
“would like to give it a try.” (R. at 36.) Plaintiff has the burden of proving a sexagrairment,
and he failed to do so. The Court finds tthet ALJ’s determination that Plaintiff@rganic brain
syndrome @snot a severe impairmeist based on substantial evidence in the record.

C. There is substantial evidence supporting the ALJ’'s evaluation of Dr. Moore’s opinion.

First, O’'Brien argues thahe ALJrejected Dr. Moore’spinions without articulating

“good reasorign the decision. 20 C.F.R. § 416.927(c)(2). The Court finds that ALJ did not

12



improperly reject Dr. Moore’s opinion. He adequately explained in his decisioedssns for
grantingno weight to her opinion, indicating that he did so because her opan®msconsistent
with the findings of Dr. Miskin and Dr. Dicovskiwith Plaintiff's fully functional activities of
living, and with his observations of Plaintiff at the hearing. (R. at 57.)

Plaintiff also argues thahe ALJneglected to weigthe medical opinions ithree of Dr.
Moore’s four reports and thus engaged in “sit and squirm” jurisprudence. (Pl. Br2&j) dbe
Court finds that the ALJ appropriately evaluated the medical record, Plaiotifi testimony,
and his observations of Plaintiff in the hearing. The ALJ’s consideration ofiflaib¢éhavior
during the 45 minute hearing as one of many factors does not amount to “sit and squirm”
jurisprudence. Therefore, the Court firtat although the ALJ explicitly weigld only one of
Dr. Moore’s fourreports, Dr. Moore’s opinion was inconsistent with the rest of the record and
there is substantial evidence in the record to support the ALJ’s decision to tpuedight to
heropinion.

1. Dr. Miskin’s and DrDicovskiy’'s opinions were appropriately given more weight than
Dr. Moore’s opiniorbecausehey wereconsistent withthe record as a whale

Dr. Miskin and Dr. Dicovskiis opinions are consistent with Plaintiff's medical records.
The ALJ found that Dr. Miskin’s opinion was based on his evaluation of Plaintiff rather tha
Plaintiff's subjective complaints. (R. at 5Th)his September 2011 report, Dr. Miskin noted that
Plaintiff was able to maintain concentration and exhibited no overt evidence of a thought
disorder. (R. at 324.) Although Dr. Dicovgld reports are for the most part illegibleey are
consistent wittDr. Miskin’s findingsas well as witlthe March 201LCT Brain Scan which
showed no evidence of any cognitive limitations. (R. at 369-72, 279.) Dr. Miskin’s report
indicates that Plaintiff “has no history of psychiatric hospitalization.” (R28t) He notes that

Plaintiff is capable of going to the Options rehabilitation program five dayee& and getting

13



takeout food or preparing microwaveable food. Dr. Miskio @islicates that Plaintiff exhibited
satisfactory levels of concentration and attent{®n.at 323-24.) Consistent with Dr. Miskin’s
opinion, Dr. Dicovskiy’s report makes no mention of any psychiatric history which poged an
limitations. (R. at 370.)

Contrary to the opinions of Dr. Miskin and Dr. Dicovskiy, Dr. Moordicates that
Plaintiff's experience of pain frequently interfenggh attention and concentration needed to
perform simple work task$R. at283) Further, Dr. Moore’s report is incasgent with the CT
scan which did not show any cognitive limitations or decreased brain functi@sugjng from
the multiple lunar infarcts. (R. at 57, 279The degree to which [a medical source] provides
supporting explanations for their opinioreffects the weight the ALJ will give to a medical
source’s opinion. 20 C.F.R. § 404.1527(c)(3). Dr. Moore based her opinPlaiotiff's
subjective complaints. (R. at 282-85.) The ALJ found that, although Plaintiff has been diagnos
with organic braingndrome, his “statements concerning the intensity, persistence, and limiting
effects of [his] symptoms are not entirely credible.” (R. at ¥idhout objective medical
evidence, complaints alone are insufficient to establish a severe impai2@&hf.R. §

404.1508. Accordingly, the Court finds that there was substantial evidence in the record to
support the ALJ’s finding that Dr. Moore did not provide any supporting explanation for her
opinion.

Dr. Moore’s reportis also in stark contrast from Plaifisftestimony about his
functiond activities of daily living andheALJ’s observations of Plaintiff at the 45 minute
hearing.Dr. Moore noted that Plaintiff's pain was severe enough to frequentlyergerith
attention and concentration needed to perform simple work tasks. (R. at 283.) However, on the

Function ReportPlaintiff reported thahis daily activities includedttending the Options

14



rehabilitation program five days a week gmdparing his breakfast, and he noted that he had no
problem with personal care. (R. at 239-48x) Miskin reportedthat O’Brien conveyed to him
thathe is able tdive by himself in an apartmendrder take out, and prepare foédaintiff's
chief complaints to Dr. Miskin were only of alcohol dependence and abuse. (R. dlai8iif
also testified that hactively appiled for employmenin 2011 and he would have taken a job if
he was offered on€R. at 25-28.) Despite Dr. Moore’s opinion that Plaintiff had difficulty
concentrabn and attentiorRlaintiff was concentrated and answeoéthe ALJ’s questions in a
clear and concise manner. (R288, 57.)

This Court cannot substitute its conclusions for those of the fact-finder. It ig whthi
ALJ’s discretion to weigh the medical eviden€ae Court concludes that due to these
inconsistencies, in addition to the factors under 20 C.F.R. § 404.1527(c), it was appropriate for
the ALJ to give no weight to Dr. Moore’s August 22, 2011 report; substantial evidence support
his decision to give consistent, supportable opinions more weight and an inconsistent opinion
less weight.

2. Sincethe ALJ found Dr. Moore’s opinion inconsistent with the rest of the redord,

was not necessary for the Atagl explicitly weigh Dr. Moore's April 15, 2011, November 22,
2011, and February 2012 reports.

Plaintiff argues that because the ALJ did not iekpf set forth the weight given to three
of Dr. Moore’s four reportghe ALJ’s determination that Plaintiff is not disabled is erroneous.
(PI. Br. at 21-22.However,in the ALJs finding that Dr. Moore’s “assessment is unsuppofted,
hecited toDr. Moore’s April 15, 2011 and November 22, 20&ports (R. ab7, 299-300, 301-
02.) Whetherit was improper for the ALJ to decide not to explicitlgigh Dr. Moore’s other
three reportss not dispositiveThe ALJ gaveno weight to Dr. Moore’s August 22, 2011 report
because it was based Plaintiff's subjective complaiatand is inconsistemiith the rest of the

record.Dr. Moore’s other three reports are similar to her August 22, 2011 réperALJ’s

15



finding that Plantiff was not severely impaired was based on the medical opinions of Drs.
Miskin and Dicovskiy and Plaintiff's own statements regarding his functiotiaitaes, and
merelyreinforced by the ALJ’s observation of Plaintiff in the hearing. The ALJ di@éngage
in “sit and squirm” jurisprudence as Plaintiff argues. (PI. Br. at 25.) The Coudd tiat had the
ALJ explicitly referred to Dr. Moore’s other three reports, the resultdvbale been the same.
Accordingly, the Court finds there was substantial evidence in the record totsingpat J’s
conclusion that it was not necessary to explicitly weigh all four of Dr. Mocep@rts, adPr.
Moore’s opinion is inconsistent with the record.

D. Because none of Plaintiff's impairments were severe, thecAtréctly did not proceed to
step three of the disability analysis.

The ALJ only proceeds to step three if the claimant has a severe medatalisninable
impairment or combination of impairments. Because there was substantial exasuapport
the ALJ’s determination that none of Plaintiff's impairments constituted a severe medically
determinable impairment, the Court finds the ALJ properly did not proceed to step three.
Accordingly, this Court finds that the ALJ’s determination that Plaintiff is natdésl is
supported by substantial evidenodhe recordAs such, the final decision of the Commissioner

is affirmed.

V. CONCLUSION
For the foregoing reasons, the decisions of the Commissioner and tlaeeatfirmed.

An appropriate order follows this Opinion.

DATED: July 1, 2015.

s/ Jose L. Linares
JOSE L. LINARES
U.S. DISTRICT JUDGE
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