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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHRISTOPHER CHUNG,

Plaintiff,
Civil Action No. 14-6899
V.
OPINION
SHAPIRO & DENARDQO, LLC, etal.

Defendants.

Before the Court is Defendant Shapiro & Denardo, Isl{efendant”)motion to dismiss
[Dkt. No. 10] Defendant’s arguments are contrary to the Fair Debt Collection Practates A
(“FDCPA™) and binding Third Circuit and Supreme Court law. As such, the QENRIES
Defendant’s motion.

l.  FACTS

Plaintiff Christogher Chung (“Plaintiff”) owns property at 162 Halifax Road in Mahwabh,
New Jersey. Compl. 1 3. In 2003, he took out a mortgage on this projuerfy7. Following
the 2009 economicrisis, Plaintiff defaulted on his mortgage in February of 20[dL.q7 1112.

Wells Fargo allegedly became owner of the loan after Plaintiff's default ard h
Defendant, a law firm specializing in debt collection litigation, to prosecutesalésure action.
I1d. 714, 1314. On September 9, 20I3efendantiled a debt collection foreclosure action against
Plaintiff. Id. 1 15. Subsequently, Plaintiff retained Denbeaux & Denbeaux (“Plaintiff’ s aitst)
as counsel, and Plaintiff's attorneys filed an answer in the foreclosiuoe anthis behalf.d. 1
16-17. Plaintiff's attorneys subsequently engaged in discovery, motion praatidepther

correspadence on behalf of Plaintiff.
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Despite their apparent knowledge that Plaintiff was represented by coDegshdant
repeatedly communicated with Plaintifipt his attorneys. Around April 22, 20T3efendant sent
to the home of Plaintiff a communication indicating, among other things, that ‘iglarsattempt
to collect a debt and any information obtained will be used for that purpekef]Y 2:23. The
same communication was sent to Plaintiff's attorndgisy 24. On October 10, 201@¢fendant
again sent a certification to Plaintiff's home setting forth the amount of moneysthght to
collect from Plaintiff. Id. 4 2627. The communication waaso sent to Plaintiff’'s attorneysd.
1 28t

Plaintiff sued Defendarterefor violatingthe FDCPA, 15 U.S.C 8§ 1692 seq Defendant
now moves to dismiss the complafmtEor the reasons below, the CODENIES the motion.

. LEGAL STANDARD
In considering a Rule 12(b)(6) motion to dismiss, the court accepts as true alladtthe f

in the complaint and draws all reasonable inferences in favor of the plakititfips v. Cnty. of

Allegheny, 515 F.3d 224, 231 (3d Cir. 200®loreover, disnssal isnappropriate even where “it
appears unlikely that the plaintiff can prove those facts orultithately prevail on the merits.”
Id.

The facts alleged, however, must be “more than labels and conclusions, and a formulaic

recitation of the elementsf a cause of action will not do.Bell Atlantic Corp. v. Twombly, 550

1 There is another defendant in this cadtlaintiff's mortgage servicing company, PHH Mortgage
Corporation (“PHH"). Id. 1 5. Allegedly, Plaintiff's attorneys sent to PHH, via United Postal
Service, a QualifieVritten Request (*QWR”) requesting pertinent financial records pursuant to
12 U.S.C. 2605.d. 11 4243, 53. PHH never repliedd. 11 4448. As a result, Plaintiff's loans
accrued additional interest and fedd. § 50. PHH is not relevant to the osideration of this
motion.

2 The motion also includes, in the alternative, a request for summary judgment. Tlest isqu
denied as plainly premature.



U.S. 544, 555 (2007)The allegations in the complaint “must be enough to raise a right to relief
above the speculative levelld. Accordingly, a complaint will survive a motion to dismiss if it
provides a sufficient factual basis such that it states a facially plausiintefotarelief. Ashcroft
v. Igbal 556 U.S. 662, 678 (2009).
1. ANALYSIS

Defendantargues the case should be dismissed for four reasons: (1) Defendant did not
violate the FDCPA; (2) Defendacbmplied with state law, and state laupersedes the FDCPA
here (3) as an attorneyDefendant is immune from liabilifyand (4) Defendant made a bona fide
mistake. None of thesarguments are persuasive.

A. Plaintiff Alleges A Violation Of The FDCPA

Defendant argues that “it is questionable whether Defendant’s noticestutessfsic]
either a ‘collection’ attempt or a ‘communication. . . .”” Defs.” Mot. at 5. The Gbsi@igrees.

Under the FDCPA a “camunication” is defined as “the conveying of information
regardig a debt directly or indirectlio any person through any medium.” 15 U.S.C. 1692a(2).
The ThirdCircuit has determined that writterorrespondence seby acollector to a debtor is a
“communication” where th correspondence was issued “in connection with the colleofion

debt.” Piper v. Portnoff Law Assocs., Lt896 F.3d 227, 233 (3d Cir. 2005)he FDCPA applies

to all efforts to collect consumer delits;luding those made through litigatioHeintz v. Jenkins

514 U.S. 291, 294 (1995) (“The Act does apply to lawyers engaged in litigatiBipé); 396 F.3d
at 234 (“We have already notdtat if a communication meets the Act’s definition of afoefoy
a ‘debt collectorto collect adebt’ from a ‘consumer,’ it isiot relevant that it came in tieentext

of litigation.”).



Here, Plaintiff alleges he received written communications from Defendarthw
explicitly stated that they were an attempt ttlezd upon a debt. Compl. -2B. That is a
“‘communication” under the FDCPA.

Defendant also argues thhis practice is not abusive, so it should be permitted. Congress
has decreed otherwise. Attempting to collect on a debt by communicating witdiadual
known to be represented by counsel is explicitly prohibited in the FDCB&e1l5 U.S.C. 8
1692c(a) (“a debt collector may not communicate with a consumer in connection with the
collection of any debt . . . if the debt collector knows the consumer is representecthyraey

with respect to such dePpfRomea v. Heiberger & Assseg 163 F.3d 111, 119 (2d Cir. 1948t

is the provisions of the FDCPA that by and of themselves determine what detii@obetivities
are improper under federal law.”).

B. State LawMay Not Contradict The FDCPA

Defendant argues thahe New Jersey FaiForeclosure Act requiregirect service of
plaintiffs, seeN.J.S.A. § 2A:50-56(b(2014), so Defendant is not liable because it complied with
state law.The Court disagrees.

Putting aside Defendant’s questionable interpretation of staté ilastate law interferes

with the federal law, it invalid. See, e.q.Gibbons v. Ogden, 22 U.S. 1, 211 (18&tate laws

which “interfere with, or are contrary to the laws of Congress, made in pursuance of the

constitution, or some treaty made underabhority of the United States” are invalid)aher v.

3 For example, Defendant’s interpretation of the law is directly counterwoJdesey’s Rul®f
Professional Conduet.2, which prohibits directly contacting an individual who is known to be
represented by counsel. Also, the purpose of the statutory notice identifiexriiffRit N.J.S.A.

88 2A:5056 and 2A:5668 is to provide notice to thosdo are being foreclosed upon. Providing
notice to counsel satisfies the purpose of¢hstatutes.
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New Jersey Transit Rail Operations, |25 N.J. 455, 464 (1991). Thus, Defendant’s argument

here can only prevalil if state law provides more protection than Federal ks, itldoes not.

The FDCPA was designed “farotect consumers from a host of unfair, harassing, and
deceptive debt collection practices.” S. R@p382, 1(1977) (Conf. Rep.)see alsd5 U.S.C. 8
1692(e). Many abusive practices werplicitly enumerateth the FDCPAincluding the practice
of contacting debtors represented by counsel. 15 U.S.C. § 169Zb@f-DCPAalsooverrules
state law “to the extent those laws are inconsistent with any provision atl&hiand then only
to the extent of the inconsistency.” 15 U.S.C. § 1692n. However, “a State law is not ieobnsist
with this title if the protection such law affords any consumer is greater tleaprdiection
provided by this title.”Id.

Defendantinterpretsthe FDCPA sections cited abot@ permit statelaw to allow debt
collectors to contact debtors represented by counsel, because such contaty arguates
greater protection to debtors. This theory relies on an untenable definitioneateigrwhich
contradicts the plain language of fRBCPA

There is a simpler and more logidaterpretation Sate lawmay impose additional

restrictions, but not contrary oneSeeDesmond v. Phillips & Cohen Assocktd., 724 F. Supp.

2d 562, 568 (W.D. Pa. 201(f)nding the FDCPA does not preempt state dsams where they

“further the same purposesmd are consistent withlaims brought under the FDCPA”) (emphasis

added. The plain language of the FDCPA support this interpretation; the FDCPA preempts
inconsistent state law. Requiring direct commatan and prohibiting direct communication

with individuals represented by counsel are obviously inconsistent.



The FDCPAprohibits debt collectordrom contacting debtors represented by counsel
State law to the contrary cannot absolve Defendant liedoility here*

C. Attorney Immunity Does Not Require Dismissal Of The FDCPA Claim

Defendant argues that it has attorney immuaitgder New Jersey’s litigation immunity.

The Third Circuithas already ruled ahis precise issueyd it has rejecte®efendant’sargument.

In Allen v. LaSalle Bank, garty argued that “New Jersey’s litigation privilege creates an
exemption to FDCPA liability. . . .629 F.3d 364, 369 (3d Cir. 2011). The Court unequivocally
rejected that argument.

[T]he FDCPA does not contaian exemption from liability focommon law
privileges. {Clommon law immunities cannot trumphe [FDCPA]'s clear
applicationto the litigating activities oéttorneys,”Sayyed 485 F.3d at 231, and,
like the FourthCircuit, wewill not “disregardthe statutory text in order imply
some sort of common lawrigilege,” id. at 229;see als¢Hartman v. Great Seneca
Fin. Corp., 569 F.3d 606, 641 (8" Cir. 2009).The application of the New Jersey
litigation privilege does not abb@ a debtcollector from liability underthe
FDCPA.

Id. at369. The Court is bound by the Third Circuit’s ruling.
D. Defendant’'sError O f Law Does NotPrevent Liability
Defendant argues that its actions were bona fide error. The Supreme Ceuxiliwdisy
rejected the argument thaxt error of law provides defense to liability under the FDCPA:
when Congress has intended to provide a misthkaw defensed civil liability,
it has ofterdone so more explicitly than here .it is a fairinference that Gngress
chose to permit injured consumers to remouctual damages, costs, feasd

modest stattory damages for “intentional” conduct, including violations resulting
from mistaken interpretation of the FDCPA . ...”

4 This, of course, does not prevent states from providing additional protections in #ithare
FDCPA does not preempt the fiel&ee, e.g.Khosroabadi v. N. Shore Agency, 439 F. Supp. 2d
1118,11221123 (S.D. Cal. 2006) (“While the FDCPA permits states to provide greatectoot

to consumers, it does not incorporate those state protections into tigedth U.S.C. 1692n.
Congress did not intend for the FDCPA to preempt state regulation or to occupyrinéeddtr).
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Jerman v. CarlisleMcNellie, Rini, Kramer & Ulrich, L.P.A.559 U.S. 573, 58384 (2010)

Defendant replies that it did not mistakenly interpret the law, but rather thedavambiguous.
This is another way of saying the same thing. Defendant cannot rely on incameepyeting
the law or supposed lack thereof) to provide immuriitythis contex®
V.  CONCLUSION

For the foregoing reasons, the CADENIES Defendant’s motion to dismiss in its entirety.
An appropriate order accompanies this opinion.
Date: June 1532015 [s/Madeline Cox Arleo

Hon. Madeline Cox Arleo
UNITED STATES DISTRICT JUDGE

5 In any event, this defense would not prevail on a motion to dismiss. The statutioy sec
Defendant cites emphasizes that bona fide error is an evidential determination:

A debt collector may not be held liable in any action brought under this subchapter
if the debt collector shows by preponderance of eviddratehe violation was not
intentional and resulted from a bona fide error notwithstanding the maintenance of
procedures reasonably adapted to avoid any such error.

15 U.S.C. 8§ 1692K2014) (emphasis added). Nothing in Plaintiff's complaint proves that
Defendant’sviolation of law here was unintentional and tlsfendantmaintains procedures
reasonably adapted to avoid any error.



