
UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DAYS INN WORLDWIDE, INC.
Plaintiff,

Civ. No. 2: 14-7170(KM)(MAH)

TAJJASSOCIATES,LLC; JAYESH V.
PATEL; ANITA J. PATEL; JIGNESH OPINION

BHAKTA; TRUPTESHBHAKTA,
Defendants.

Days Inn Worldwide, Inc., enteredinto a franchiseagreementwith

defendantTajj Associates,LLC. Tajj allegedlyfailed to pay certainfees. Days

Inn thereforebroughtthis actionfor breachof contract.It alsobroughtsuit

againstthe four ownersof Tajj, eachof whom, accordingto Days Inn,

guaranteedTajj’s obligationsunderthe franchiseagreement.Becausethreeof

the defendantshavenot appearedin this action,DaysInn now movesfor a

defaultjudgmentagainstthem.That motion is granted.

Background

Tajj Associates,LLC, enteredinto a franchiseagreementwith DaysInn

Worldwide, Inc. Underthe termsof theAgreement,Tajj was to operatea Days

Inn franchise.(Agreement,¶ 1) In exchange,Tajj agreedto payvarious

recurringfees,including royalties,systemassessmentfees,basicservice

charges,andothers.(Agreement,1) Eachof the four ownersof Tajj Associates,

defendantsJayeshPatel,Anita Patel,JigneshBhakta,andTrupteshBhakta,

personallyguaranteedTajj’s obligationsunderthe Agreement.(Agreement,35)

DaysInn allegesthatTajj failed to payvariousfeesrequiredby the

Agreement.(FenimoreAffidavit, ¶J 14-17) WhenTajj failed to remedythe

delinquency,DaysInn exercisedits right undersection11.2 of the Agreement

1

DAYS INNS WORLDWIDE, INC. v. TAJJ ASSOCIATES, LLC et al Doc. 10

Dockets.Justia.com

https://dockets.justia.com/docket/new-jersey/njdce/2:2014cv07170/311765/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2014cv07170/311765/10/
https://dockets.justia.com/


to terminate thecontract.In April of 2012,DaysInn notified the defendants

that it wasterminatingtheAgreementon (Dkt. No. 9-5, Exh. F)

DaysInn broughtsuit in this Court. Days Inn allegesthat the defendants

owe the following:

• $ 284,667.61in unpaidrecurringfeesandinterest(Dkt. No. 9-5,

Exh. G)

• $ 4,528.67in attorneys’feesandcosts(CouchCert, ¶J 12,14)

DaysInn settledits claimsagainsttwo defendants:JingsehBhaktaand

TrupteshBhakta.(Dkt. No. 8) The threeremainingdefendants,Tajj Associates,

JayeshPatel,andAnita Patel,havenot entered anappearanceor otherwise

defendedthe casebeforethis Court. Days Inn thereforerequestedan entry of

default,which the Clerk’s Office enteredon March 17, 2015. Now beforethe

Court is Days Inn’s motion for a defaultjudgment(Dkt. No. 9).

Discussion

Whena litigant movesfor a defaultjudgment,a courtmustdetermine

whetherthe factualallegations,if true, makeout a claim for relief. DirecTV, Inc.

v. Asher,03-cv-1969, 2006WL 680533,at *1 (D.N.J. Mar.14, 2006) (citing

Wright, Miller, Kane, 1OA Federal Practiceand Procedure:Civil 3d § 2688,at

58—59, 63). In so doing, the Courtmusttakethe factualallegationsof the

plaintiff’s complaintastrue. Doe v. Simone,CIV.A. 12-5825,2013WL

3772532,at *2 (D.N.J. July 17, 2013). However,the Courtneednot acceptas

true the plaintiff’s allegationswith respectto damages.Id. (citing Chanel,Inc. v.

Gordashevsky,558 F.Supp.2d532, 536 (D.N.J. 2008)).Thoseallegationsare

subjectto the Court’s scrutiny. In addition, for a defaultjudgmentto enter,the

plaintiff musthaveproperlyservedthe Complaint. Gold Kist Inc. v. Laurinburg

Oil Co., Inc., 756 F.2d 14, 18—19 (3d Cir. 1985); Fed. R. Civ. P. 12(a).

Here, I find that serviceis proper,that Days Inn’s factualallegations

establisha claim for breachof contract,that Days Inn hassupportedits claim

for damageswith evidence,andthat Days Inn’srequestfor attorneys’feesand
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costsis reasonableandconsistentwith the franchiseagreement.Accordingly, a

defaultjudgmentin the amountrequestedis appropriate.

Service

Federallaw providesthata plaintiff may servea defendantby following

the rulesfor servinga summonsin the statecourtwherethe district court is

located.FED. R. Civ. P. 4(e)(1). New Jerseylaw, in turn, providesthat if a

plaintiff is unableto personallyservea defendant“despitediligent effort and

inquiry,” thenthe plaintiff may accomplishservicethroughcertified mail and

regularmail. New JerseyRulesof Court§ 4:4-4(b)(1)(C).

Here, Days Inn hasfiled threeaffidavits explainingthatdespitediligent

efforts andinquiry, it wasunableto accomplishpersonalserviceon defendants

Tajj Associates,LLC, JayeshPatel,andAnita Patel. (Dkt. No. 9-2, Exhs.A-C)

DaysInn thereforeservedthosethreedefendantsvia regularandcertified mail.

(CouchCert.,’ ¶ 8) Servicethereforeappearsproper.

Breachof ContractandDamages

I nextconsiderwhetherthe factsthatDays Inn allegesmakeout a claim

for breachof contract.UnderNew Jerseylaw,2a breachof contractclaim has

threeelements:a valid contract,a breachof thatcontractby the defendant,

Citationsto the recordwill be abbreviatedasfollows:

“Account Statement”— ItemizedStatementdatedApril 2, 2015, Dkt. No. 9-5, Exh. G.

“Agreement” — Days Inn Worldwide, Inc. LicenseAgreement,Dkt. No. 9-4, Exh. A.

“Couch Cert.” - Certificationof Brian P Couchin Supportof Motion for Final Judgment
by Default, Dkt. No. 9-2.

“FenimoreAffidavit” — Affidavit of SuzanneFenimorein Supportof Motion for Final
Judgmentby Defaultasto Tajj Associates,LLC, JayeshPatel,andAnita Patel
Only.

2 Although the franchiseat issueherewaslocatedin Georgia(seeAgreement,1),
theAgreementhasa choiceof law provisionthat providesthat theAgreementwill be
governedby New JerseyLaw.
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anddamageto the plaintiff. Murphy v. Implicito, 920 A.2d 678, 689 (N.J. Super.

Ct. App. Div. 2007).

DaysInn allegesthat it hasa contractwith Tajj which Anita Pateland

JayeshPatelguaranteed.Defendantsallegedlybreachedthatcontractby

failing to makethe paymentsthe contractrequired.And Days Inn hasalleged

that it suffereddamagesin the form of the recurringfeesduebut unpaid.Days

Inn hasthereforestateda valid claim for breachof contract.

The AgreementprovidesthatTajj mustpay to DaysInn various

“recurring fees,” including royalty fees(Agreement,§ 7.1.1); a “Basic service

charge”(Agreement,§ 7.1.2); a marketingfee (Agreement,ScheduleC, ¶ B);

andbookingfees(Agreement,ScheduleC, ¶ C). Days Inn hasprovideda

breakdownof theunpaidfees. (AccountStatement)(see,e.g., entriesfor August

2008 (listing royalty fees,marketingfees,andbookingfees);entriesfor

September2008 (same)).Becausethesefeesappearconsistentwith the

Agreement,andbecausethe defendantshavenot contestedthem, I will accept

themasaccurate.

DaysInn also seeksrecoveryof interest.The Agreementprovidesthat

DaysInn may chargeinterestat a rateof 1.5% permonthon anycharges

invoicedto Tajj. (Agreement,§ 7.3) In its filings, Days Inn hasprovideda

breakdownof the original recurringfeesfor which it invoicedthe defendants,

plus the “finance charges”(I takethis to refer to interest)that it haschargedon

thosefees. (AccountStatement)I haveperformedan approximaterecalculation

of the interestDaysInn hascalculatedfor the period September30, 2009

throughSeptember2012. It appearsthat, underthe termsof theAgreement,

Days Inn mayhavebeenentitledto recoverinterestof up to $167,395.00on

the $148,260.12in recurringfeesit chargedto Tajj. (Seechartattachedto this

opinion asaddendum.)Days Inn hascalculateda lesseramount:$110,804.75.

I will thereforepermit recoveryof thatamount.3

3 My figure is calculatedon delinquenciesbeginningasof September30, 2009.
Seechartattachedto Opinion asAddendum.
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In additionto the feeslisted above,Days Inn chargedintereston recurringfees

billed during the periodJune2008throughAugust2009. (AccountStatement,

1-3) For this period, the recordsthat Days Inn providedto the Court reflect $0

billed asrecurringfees,but lists some$24,352.04in FinanceCharges(which,

again, I taketo representinterest).4This is somewhatcurious.However,evenif

all of thesefeeswereerroneous,they areoffset entirely by the $56,590in

interestthatDaysInn could havecharged,but hasn’t, for the periodSeptember

2009 throughSeptember2012. (Seechartabove)Therefore,I do not find this

apparentanomalyto be problematic.

A defaultjudgmentis thereforeappropriatefor recurringfeesand

interestof some$284,667.61.(AccountStatement,12)

Attomeys’feesarid costs

The Agreementprovidesthat if eitherpartypursuesany of the remedies

providedfor in the Agreement,the non-prevailingpartywill pay the prevailing

party’s reasonableattorneys’feesandcosts.(Agreement,¶ 17.4) Here, Plaintiffs

haverequested$4,000in legal feesand$528in costs.

Plaintiff’s counselhaspresentedbilling recordsof its legal feespertaining

to this matter.I notethatcounsel’sbilling recordscontaina line entry, but no

description,for a chargeof $1,382.68(more thana quarterof the total amount

thatcounselis requesting)on December31, 2014. Despitethis ambiguity, I

find the total amountcounselrequests,$4,000representing8.6 hoursof work,

DaysInn’s interestcalculationincludes$24,352.04in intereston recurringfees

billed during the an earlierperiod:June2008throughAugust2009. (Account

Statement,1-3) For thatperiod,however,the billings reflect$0 in recurringfees.I am

unableto accountfor this seemingdiscrepancy,unlessperhapsit representsa

reductionfor the settlementwith codefendants.Nevertheless,becausedefendantsare

jointly andseverallyliable, andbecausethe total interestsoughtby DaysInn is lower

thanthe amountI calculateto havebeenowed, I will permit it.

SeeAccountStmt., 1-3, (86.68 + 2,318.91+ 2,700.01+ 3,652.55+ 2,516.43÷

53.72+ 65.58 + 2,340.32÷ 454.72+ 2,320.33+ 2,838.66+ 2,527.66+2,476.47+

2,4352.04= 24,352.04)
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to be reasonable.Counselhavenot soughtreimbursementfor some$3,464.10

in legal feesincurredin connectionwith settlingthe plaintiff’s claimsagainst

defendantsJignsehBhaktaandTrupteshBhakta.The $528.67in coststhat

counselseeksarecustomaryandreasonable.I will thereforeawardcounsel

$4,528.67in legal feesandcosts.

Conclusion

A defaultjudgmentfor a total of $289,196.28will be entered.A separate

orderwill issue.

DatedAugust4, 2015
Newark, New Jersey

United StatesDistrict
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ADDENDUM:

InterestRecalculation

Recurringfee Interest
No. of Recurring Interest . Difference(Actualassessment Caic Recalculation*

months FeesBilled Charged vs Recalc)
date Date

9/30/2009 4/2/2015 67 491 3,520 841 2,679
10/31/20094/2/2015 66 3,551 3,401 5,935 (2,534)
11/30/20094/2/2015 65 2,713 2,547 4,427 (1,880)
1/31/2010 4/2/2015 63 2,337 2,128 3,634 (1,506)
3/31/2010 4/2/2015 61 1,978 1,741 2,928 (1,187)
4/30/2010 4/2/2015 60 5,945 5,170 8,581 (3,410)
5/31/2010 4/2/2015 59 5,625 4,807 7,914 (3,107)
6/30/2010 4/2/2015 58 6,439 5,377 8,831 (3,454)
7/31/2010 4/2/2015 57 9,040 7,518 12,082 (4,564)
8/31/2010 4/2/2015 56 7,lsg 5,955 9,320 (3,365)
9/30/2010 4/2/2015 55 6,795 5,385 8,615 (3,230)

10/31/20104/2/2015 54 5,482 4,245 6,767 (2,522)
11/30/20104/2/2015 53 7,414 5,668 8,907 (3,239)
12/31/20104/2/2015 52 5,192 3,885 6,069 (2,184)
1/31/2011 4/2/2015 51 5,205 3,878 5,917 (2,040)
2/28/2011 4/2/2015 50 5,466 3,972 6,041 (2,069)
3/31/2011 4/2/2015 49 5,754 4,093 6,181 (2,088)
4/30/2011 4/2/2015 48 5,178 3,667 5,403 (1,736)
5/31/2011 4/2/2015 47 4,004 2,742 4,058 (1,315)
6/30/2011 4/2/2015 46 4,718 3,124 4,640 (1,516)
7/31/2011 4/2/2015 45 4,931 3,185 4,706 (1,520)
8/31/2011 4/2/2015 44 6,915 4,398 6,399 (2,001)
9/30/2011 4/2/2015 43 6,824 4,115 6,120 (2,006)

10/31/2011 4/2/2015 42 5,351 3,227 4,649 (1,422)
11/30/2011 4/2/2015 41 4,540 2,686 3,819 (1,134)
12/31/2011 4/2/2015 40 3,623 2,070 2,949 (879)
1/31/2012 4/2/2015 39 3,737 2,071 2,942 (871)
2/29/2012 4/2/2015 38 4,302 2,322 3,273 (951)
3/31/2012 4/2/2015 37 3,987 2,090 2,929 (840)
4/30/2012 4/2/2015 36 3,220 1,647 2,283 (637)
5/31/2012 4/2/2015 35 336 168 230 (62)
6/30/2012 4/2/2015 34 8 4 6 (2)
9/30/2012 4/2/2015 31 3 1 1 (0)

$ 148,260 $ 110,805 $ 167,395 $ (56,590)
* The recalculationusesthe formula P x (l÷i)- p

where
P =the RecurringFee Billed

I =the interestrate perperiod, here1.5% per month
t =the numberof periods, herethe numberof monthsbetweenthe FeeAssessmentDate andthe InterestCalc Date.
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