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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KIM RAGLAND,
Petitioner, Civil Action No. 14-7294 (WJM)
V.
JAMES BARNES OPINION
Respondents.
APPEARANCES:

KIM RAGLALND , #362775B

NorthernState Prison

P.O. Box 2300

Newark New Jersep7114

Petitioner Pro Se
MARTINI, District Judge:

Kim Ragland &/a Mark Johnsoffiled a Petition for a Writ of Habeas Corpus under 28
U.S.C.§ 2254 challenginga judgmentof conviction filed in the Superior Court of New Jersey,
Union County, orMarch 14, 2014, after he pled guilty to foudbgree criminal trespass. After
reviewing the Petitiomas required b8 U.S.C. § 2254 Rule 4, this Court Mdismiss the Petition

without prejudice as unexhausted al®dline to issue a certificate of appealability.

[. BACKGROUND

Petitioner signed hi§ 2254 Petition on November 14, 201Zhe Clerk received it on
November 20, 2014 ThePetition raise®neground: “NJSPB fails to grant jail credit issued by
court making petitioner entitled to immediate release from custody, which is &oriabd my

rights under U.S. Eight[h] Amendment of United States.” (ECF No.1lat5.) Tdeffdee form
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Petition slows that Petitioner did not appeal the judgment of conviction. (ECF No. 1 at 2.)
Petitioner states in the Petititimt on May 31, 2014, he filed a petition for poshviction relief

in the New Jersey Superior Court, Union County, in which he clainadéhdid not receive jail
credit, and that he has not received a decisitth.at 3. Petitioner attached a memorandum to
the § 2254 Petition in which he argueger alia, that the exhaustion requirement is inapplicable
to because he is seeking immediate release from incarceration. (ECH Eb3)

[I. DISCUSSION

A. Exhaustion
Prior to reviewing the merits of federal claims in a 8 2254 petition, a distnot s

required to consider the issue of exhausti@eeRhines v. Weber, 544 U.369 (2005)Lambert

v. Blackwell 134 F.3d 506, 513 (3d Cir. 1997); 28 U.S.C. § 2254(b)(1)(A), (b)(1)(B). Section
2254 provides that a writ “shall not be granted” unless (1) “the applicant has exhdugsted t
remedies available in the courts of the Stat,(2) “there is an absence of available State
corrective process,” or (3) “circumstances exist that render such proetsstide to protect the

rights of the applicant.” 28 U.S.C. § 2254(b)(1)(A), (b)(1)(&e alstdenderson v. Frank, 155

F.3d 159,164 (3d Cir. 1998)t.ambert 134 F.3d at 513; Toulson v. Beyer, 987 F.2d 984;3B7

(3d Cir. 1993). Section 2254(c) further provides that “[a]n applicant shall not be diézimeve
exhausted the remedies available in the courts of the State, withmre#treng of this section, if

he has the right under the law of the State to raise, by any available prockduyegstion
presented.” 28 U.S.C. § 2254(c). “Thus, . . . if the petitioner fails to satisfy Haeision
requirement prior to filing a fedal habeas petition and none of the exceptions apply, the federal

court is precluded from granting habeas relief to the petitioneambert 134 F.3d at 513-14.
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To satisfy the exhaustion requirement, “state prisoners must give thestats one full
opportunity to resolve any constitutional issues by invoking one complete round of the State’
established appellate review process,” including a petition for discretioeaew before the

State’s highest court._O’Sullivan v. Boerckel, 526 U.S. 838, (8899);see alsdBaldwin V.

Reeseb541 U.S. 27, 29 (2004). To exhaust, a petitioner in the custody of the State of New Jersey
must fairly present his federal claims to the Superior Court of New Jdraayand Appellate
Divisions, and to the New Jersey Supreme Co@eeToulson, 987 F.2d at 987-89.

In this case, the face of the § 2254 Petition shows that Ragland did not exhaust his habeas
claim before all three levels of the New Jersey courts. Ragland raiseabki&shground ihis
postconviction réief petition, but he has not presented the ground to the Appellate Division of the
New Jersey Superior Court or to the New Jersey Supreme Court. Unlegstexhes excused,
this Court is statutorily precluded from grantiRggland a writno matter howneritorious his
federal claim See28 U.S.C. § 2254(b)(1)(A), (b)(1)(Blambert 134 F.3d at 513.

Section 2254(b)(1)(B)(i) excuses exhaustion where there is "an absence alfla\&iate

corrective process." 28 U.S.C. § 2254(b)(1)(BXee als®uckworth v. Serrano, 454 U.S.3,

(1981) (per curiam).“[U]nless a state court decision exists indicating that a habeas petitioner is
clearly precluded from state court relief, the federal habeas claim should besdnor
nonexhaustion, even if ipgears unlikely that the state will address the merits of the petitioner’'s

claim.” Lamberf 134 F.3d at 51%&ee als&rolan v. Coleman, 680 F.3d 311, 317 (3d Cir. 2012).

Section 2254(b)(1)(B)(i) does not excuse Ragland’s failure to exhaust becauate icowgt has
determined that state pestnviction relief is precluded and Ragland states on the face of the
Petition that his postonviction relief petition is pending. Nor does 8§ 2254(b)(1)(B)(ii) excuse
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the failure to exhaust in this case. Section 2254(b)(1)(B)(ii)) excusesefadl exhaust where
“circumstances exist that render [State corrective] process ineffective to phateights of the
applicant.” 28 U.S.C. § 2254(b)(1)(B)(ii)). State corrective process ieoiafé where “state
remedis are inadequate or fail to afford a full and fair adjudication of the federalntiom=
raised, or where exhaustion in state court would be futilé&dmbert 134 F.3d at 516 (quoting

Christy v. Horn, 115 F.3d 201, 207 (3d Cir. 1998pe alsdsibsonv. Scheidemantel, 805 F.2d

135, 138 (3d Cir. 1986). Here, Ragland’s failure to exhaust is not excused under this provision
because nothing presented to this Court suggests that New Jersey’s appedatgrocedures
are inadequate to adjudicate his fedielaim.
B. Stay and Abeyance

When faced witha petition, such as Ragland’s, which contains an unexhausted claim, a
District Court has four options: (1) stay the petition pending the outcome opstatedings;
(2) allow the petitioner to deleteglunexhausted claims and proceed on the exhausted claims; (3)
dismiss the petition without prejudice as unexhausted; or (4) deny the unexhaaistecal the

merits under 28 U.S.C. 2254(b)(2)See Rhines v. Weber, 544 U.S. 269, 278 (2005)

McLaughlin v. Shannon, 454 F. App’x 83, 86 (3d 2011); Mahoney v. Bostel, 366 F. App’x 368

371 (3d Cir. 2010); Urcinoli v. Cathel, 546 F.3d 269, 276 (3d Cir. 2008).

Option 1- stay and abeyances not appropriate in this case because it does not appear
that Ragland would have a statute of limitations problem if he filed a new § 2254 petition af
exhausting his federal claim. Ragland filed his ymastviction relef petition in the trial court on

May 31, 2014, less than three months after entry of the judgment of conviction on March 14, 2014,



and 28 U.S.C. § 2244(d)(2) tolls the statute of limitattcshsring the pendency of a properly filed
posteonviction reliefpetition in the state courtBecause timeliness is not an issue, it is not

appropriate to enter a staySeeWilliams v. Walsh 411 F. App’x 459, 461 (3d Cir. 2011) (“Where

the timeliness of a habeas corpus petition is at issue, 28 U.S.C. § 2244(B)é&tjicaCourt has
the discretion to stay a . . . habeas petition to allow complete exhaustion in stéje cour

Option 2 - allowing Raglandto delete the unexhausted claims and to proceed on the
exhausted claimsis not available, sindais § 2254 Petition presents only one claim and that claim
has not been exhaustedOption 4- denying the uexhausted clainon the merits- is not
appropriatenere, aghis Court is not prepared to ho#t this early stage that Ragland’s federal

claim isplainly withoutmerit. SeeRhines 544 U.S. at 27 Carracosa v. McGuiré20 F.3d 249,

255 n.10 (3d Cir. 2008 ambert 387 F.3d 210, 260 n.42 (3d Cir. 2004); Gattis v. Snyder, 278

F.3d 222, 237-38 (3d Cir. 2002);

Option 3 -dismissal of the Petition without prejudie is warranted in this casas
“dismissal of the entire petition would [not] unreasonably impair the petitsoright to obtain
federal relief. Rhines 544 U.S. at 27.8 This Court will dismiss th&etitionwithout prejudice

for failure to exhaust.SeeRose v. Lundy, 455 U.S. 509 (1982); Aruanno v. Sherrer, 277 F.App’x

155 (3d Cir. 2008). The dismissal isvithout prejudice to Ragland’s filing a new § 2254 petition,

1 A 365-day period of limitation applies to a § 2254 petitioBee28 U.S.C. § 2244(d). The 365
day statute of limitations begins to run on the date on which the judgment of combetomes
final by the conclusion of direct review or the expiration of the time for seskiciyreview. See
28 U.S.C. § 2244(d)(1)(A).



subject to the 368ay statute of limitations, after he exhausts his federal ground in all thrée leve
of the New Jersey courts.
C. Certificate of Appealability

The AEDPA provides that an appeal may not be taken to the court of appeals fromradina
in a 8§ 2254 proceeding unless a judge issues a certificate of appealabilitg ground that “the
applicant has made a substantial showing of the denial of a constitutional rig8tt.S.C. §
2253(c)(2). This Court denies a certificate of appealability becaustsjafireason would not find it
debatable that dismissal of the Petitiithout prejudice for failure to exhaustcorrect. See Sack
v. McDaniel, 529 U.S. 473, 484 (2000).

1. CONCLUSION

This Courtdismisses th@etition witlout pejudiceas unexhausteahd denies a certificate
of appealability.

s/William J. Martini

WILLIAM J. MARTINI, U.S.D.J.

Dated:March 1Q 2015



