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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

REYNALDO MENDEZ,

Plaintiff, Civil Action No. 14-7543 (ES)

V.
OPINION

PORT AUTHORITY OF NEW YORK AND
NEW JERSEY, et al. :

Defendants.

SALAS, DISTRICT JUDGE

This matter comes before the Court on Defetslamotion to disngs Plaintiff Reynaldo
Mendez’'s Complaint. (D.E. No. 7). The Coursltansidered the parties’ submissions in support
of and in opposition to the instant motion andides the matter without oral argument pursuant
to Federal Rule of Civil Procede 78(b). For the reasons set forth below, the Court grants
Defendants’ motion to dismiss without prejudicdtaintiff's right to file an amended complaint.
l. Factual and Procedural Background

Plaintiff Reynaldo Mendez has been a serg@atiie Port Authority Police Department
(“PAPD”) since July 208. (D.E. No. 1, Complaint (“Compl.”) § 32). On September 16, 2011, a
promotion evaluation announcement for the rank of lieutenant was isddefi.44). Pursuant to
the promotion announcement, Plaintiff took ati®n promotion exam on October 22, 2011d. (
1 48). Plaintiff passed and wascordingly placed on the Politgeutenant Horizontal Roster
(“the horizontal roster”). 1¢. 1 51). Officers placed on the horizontal roster were eligible to
proceed to the next phase of the promoligacess, which incluadk“evaluation by PAPD’s

Promotion Review Board and a Qualifications/iRer Meeting with a rotating three-person panel
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of members from the Public Safeaypd Human Resources Departmentdd. {| 52). Plaintiff
alleges that everyone on the horizontal rosterept Plaintiff received Qualification Review
Meetings. [d. f 67). Plaintiff was not promotegnder the September 16, 2011 promotion
announcement.ld. 1 69).

On November 9, 2012, another promotiom@mcement was issued for the rank of
lieutenant. Id. 1 70). Plaintiff allegethat the new promotion announcement violated a PAPD
policy or custom “whereby the hodatal roster would remain irffect for 2-3 years prior to the
issuance of a new promotional examinatiorid. { 71, 119). Plaintiff remained on the horizontal
roster and was provided a Qugl#tions Review Meeting,id. § 77), but was not promoted
pursuant to the November 9, 2012 promotion announcemén§} 85). On October 11, 2013,
another promotion announcement was issudd{(86), and Plaintiff remained on the horizontal
roster, (d. 1 88-89). Plaintiff received Qualifications Review Meetq, but his results were never
published. Id. T 97-98). Plaintiff allege that other candidates ree= notification of their
Qualification Review Meting results, though Plaintiff did notd(f 127). On August 29, 2014,
another promotion announcement was issuedpfabe date of the Complaint, however, an
amended horizontal rosterchaot yet been announcedd.( 122). Accordingly, Plaintiff remains
a sergeant in PAPD and has neeb promoted to lieutenantid (1123).

Plaintiff alleges that he was deprived tbke opportunity for a promotion to lieutenant
because the promotional procedure “was taibiedepotism, cronyism, and unlawful practices.”
(Id. § 129). Specifically, Plaintifalleges that officers who were neligible for promotion were
nevertheless promoted due to fitacts being made by influentipeople” on behalf of those

officers. (d. § 139-141). As a result tfiese and other actions, P alleges that Defendants



have violated Plaintiff's prected property interests in cerntaaspects of the promotional
procedure. Ifl. T 152).

Plaintiff filed the instant Complaint with isyCourt on Decembe&, 2014, alleging breach
of contract and violation of Rintiff's Fourteenth Amendment dysrocess rights pursuant to 42
U.S.C. §1983. (D.E. No. 1). Defendants subsetly moved to dismiss the Complaint on March
16, 2015. (D.E. No. 7-19, Memorandum of Law upfort of Defendants’ Motion to Dismiss the
Complaint (“Def. Mov. Br.”)). Plaintiff oppasd the motion on April 29, 2015. (D.E. No. 12,
Plaintiff's Response to DefendahtMotion to Dismiss (“Pl. Opp. Br.”)). Defendants replied on
May 11, 2015. (D.E. No. 13, Memorandum of Law in Further Support of Defendants’ Motion to
Dismiss the Complaint (“Def. e Br.”). On December 15, 201BJaintiff submitted copies of
the employment agreeménaand promotion announcements which were referenced in the
Complaint. (D.E. No. 21-1, Memorandum ofrégment (“MOA”); D.E. No. 21-2, Supplemental
Submissiof (“Suppl.”)). The matter isow ripe for resolution.
. Legal Standards

Federal Rule of Civil Procedure 8(a)(2) requiaesomplaint to set forth “a short and plain
statement of the claim showing trepleader is entitled to relief.Fed. R. Civ. P. 8(a)(2). That

statement must “give the defendant fair noti€avhat the claim is and the grounds upon which it

! Throughout the Complaint, Plaintiff refers tcetielevant employment agreement as the “Collective
Bargaining Agreement.” See, e.g.Compl. 11 140, 144). However, the actual employment agreement
which Plaintiff submitted in support of the Comiplais labelled “Memorandum of Agreement,” and
Defendants’ certification submitle along with their moving brief supports the notion that this
Memorandum of Agreement is in fact the operative employment agreement referenced in the Complaint.
(SeeD.E. No. 7-1, Certification of Rosanne Facchini, Eatj1). Accordingly, in this Opinion, the Court
refers to the employment agreement as the “Memorandum of Agreement” or “MOA.”

2 The Court notes that this submission contains multiple documents, including “Promotion Evaluation
Announcements” dated September 2011, November 281@,October 2013; and “Police Lieutenant
Promotional Opportunities” dated Felary 2012, June 2013, January 2014, and June 2014. The Court will
refer to each document by the consecutive page number of the combined submission, ranging from one to
fifty-four.



rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 545 (2007) (internal quotation marks and
alterations omitted). Although the pleading standard announced by Rule 8 does not require
detailed factual allegations, it demands “endhan an unadorned, the-defendant-unlawfully-
harmed-me accusationAshcroft v. Igbgl556 U.S. 662, 678 (2009).

For a complaint to survive dismissal pursuanRule 12(b)(6), it “must contain sufficient
factual matter, accepted as true, to ‘state anctairelief that is @usible on its face.”1d. at 678
(citing Twombly 550 U.S. at 570). “A claim has facial psoility when the plaintiff pleads factual
content that allows the court to draw the reaskenadference that the defendant is liable for the
misconduct alleged.d. (citing Twombly 550 U.S. at 556). “The plausibility standard is not akin
to a ‘probability requirement,” but it asks forore than a sheer possibility that a defendant has
acted unlawfully.” 1d.

In evaluating the sufficiency of a complaiatcourt must accept all well-pleaded factual
allegations contained in the complaint as trué draw all reasonable infences in favor of the
non-moving party.SeePhillips v. Cty. of Alleghenyp15 F.3d 224, 234 (3d Cir. 2008). However,
“the tenet that a court must accept as trueofillhe allegations contained in a complaint is
inapplicable to legal conclusiofisand “[a] pleading that offerdabels and conclusions’ or ‘a
formulaic recitation of the elements a cause of action will not do.”lgbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555).

Additionally, a district courdeciding a motion to dismiss generally does not consider
materials beyond the pleadingk re Burlington Coat-actory Sec. Litig.114 F.3d 1410, 1426
(3d Cir. 1997). “In deciding &ule 12(b)(6) motion, a court musbnsider only the complaint,
exhibits attached to the complg matters of public recordis well as undisputedly authentic

documents if the complainant’s claims are based upon these docuniMay®f’ v. Belichick605



F.3d 223, 230 (3d Cir. 2011). An “exceptiontie general rule is that a documamnégral to or
explicitly relied upon in the complaint may be corsidd without converting the motion [to
dismiss] into one for summary judgmentlh re Burlington Coat Factory114 F.3d at 1426
(alteration in the original and internal quotatiorarks omitted). “Othevise, a plaintiff with a
legally deficient claim could survive a motion to dismiss simply by failing to attach a dispositive
document on which it relied.Pension Ben. Guar. Corp. v. White Consol. Indus., B8 F.2d
1192, 1196 (3d Cir. 1993).

“[lf a complaint is subject to a Rule 12(b)(6ismissal, a district court must permit a
curative amendment unless such an amemdnvould be inequitable or futile Phillips, 515 F.3d
at 245.

IIl.  Discussion

A. Breach of Contract

Count Il of the Complaint alleges breach ohtract deriving from Defendants’ failure to
follow provisions of the MOA regarding the limant promotional procedure. (Compl. § 185-
190). Defendants argue that Count Il shoulddimmissed for failure to exhaust the MOA’s
remediation procedures priorboinging the claim in districtaurt. (Def. Mov. Br. at 17-19).

Where an employee brings a claim agalmistemployer for breach of an employment
agreement, “it is settled thaetlemployee must at least attempeéxtaust exclusive grievance and
arbitration procedures establishby the bargaining agreemengfior to bringing the claim in
federal court.Vaca v. Sipes386 U.S. 171, 184 (1967). However, courts have established several
exceptions to the exhaustion requirement, includihgre (1) resorting to the grievance procedure
would be futile, (2) the employer repudiated the collective bargaining agreement, or (3) the union

breached its duty of fair representatiam,, arbitrarily refusing omperfunctorily handling the



grievance.Hendricks v. Edgewater Steel C898 F.2d 385, 388 (3d Cir. 1990) (citivgca 386
U.S. at 187). Defendants ci¥éaca for the additional proposition that courts may excuse a
plaintiff's failure to exhaust “where the juristion of the administrative tribunal is doubtful.”
(Def. Mov. Br. at 17 (citingVaca 386 U.S. at 185)). Withow finding that the plaintiff
employee’s situation falls into one of these categothe employee’s breach of contract claim is
barred by his failure to exhaust the employmagreement’s mandatory grievance procedures.
Hendricks 898 F.2d at 388

In arguing that Plaintiff failetb exhaust available grievamprocedures, Defendants point
to paragraph VI of Appendix J of the MOA, whiclatgts that “[a] chargthat the Port Authority
has violated a procedural matter in this praormoevaluation procedure shall be submitted to the
Port Authority Employment Relatis Panel for an expedited detenation.” (MOA at 232; Def.
Mov. Br. at 17-19). Defendants notieat the Complaint contain® allegationghat Plaintiff
attempted to make use of tipigocedure, and éhCourt agrees.

Plaintiff presents several arguments supportiregcontention that his failure to exhaust
available grievance procedures should be excused. First, Plaintifatgueexhaustion would
be futile because “no adequate remedies are awaila@®l. Opp. Br. at 31). In support, Plaintiff
notes that section XXIl and paragraph V oppendix J of the MOA “clearly state that the
grievance-arbitration procedure pided for in the MOA is not applicable to the Police Lieutenant
Promotion Procedure.”ld.).

But, as defendants correctly sp{Def. Mov. Br. at 18-19), Rintiff's argument appears to
wholly ignore paragraph VI of Appendix J, tife MOA, which sets out a separate avenue to
address violations of certainqmedural matters through the PAtthority Employment Relations

Panel. As noted above, paragh VI of Appendix J of the KA indicates that the panel is



available to consider a charge—such as Pféigitalleging that PAPDviolated its promotion

procedures. §eeMOA at 232). Thus, despitPlaintiff's contentionsthe MOA does appear to
provide for a remedial procedure that is availablehallenge aspectsibie lieutenant promotional
procedure. Accordingly, Platiff's futility argument fails.

Next, Plaintiff argues that, whillne MOA may provide certaiappeal rights, at least one
of the promotion evaluation announceméfitspudiates any right tappeal any portion of the
exam past the written portion. By the plaindaage of the exam announcement, no appeal rights
are available to the PIdiff after the written tesphase.” (Pl. Opp. Br. &81). In making this
argument, Plaintiff appears to be referegciparagraph nine of éhpromotion evaluation
announcement, which provides for an Appealalothat “will act asthe sole and final
administrative appeal forum with respect to thasatters within its jurisdiction which is limited
to appeals from the written testset forth below.” (Suppl. at 45).

However, the Court notes that thismea section of the promotion mvaluation
announcement further provides thamly those written test pacipants who DO NOT achieve a
passing score on the written test will be permittezltamit a written test appeal and have the right
to be shown and obtain a copymqufestions the participaanswered incorrectlgn the written test
and the answers.”ld.). Thus, this provision explicitly limits the jurisdiction of the Appeal Board
to complaints brought by promotion candidates Vdibthe written test ad believe the test was
graded in error.

Here, Plaintiff passed the written exam andwaecordingly placed on the horizontal roster.

(Compl. ¥ 51). Because the Appeal Board’ssgigtion is limited to hearing appeals regarding

3 Plaintiff's brief specifically referencee “2015 promotional announcement.” (Pl. Opp. Br. at 31). However, the
most recent promotion announcemenbraitted by Plaintiff is dated Augti 2014, and the Complaint does not
reference such a 2015 announcemertaBse of this, the Court interprets Riifi's citation to the “2015 promotional
announcement” as referring to the announcement dated August 2014.
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failed examinations, the Court agrees that Plaintiffs not eligible to file an appeal with the
Appeal Board. The Court further agrees that, as noted above, Plaintiff was not eligible for the
“grievance-arbitration procedure” muant to paragraph V, Apperdi of the MOA, which clearly
states that this procedure is “not applicablfthie] promotion evaluatioprocedure, in whole or

in part, or to the implementation thereof.” (MOA at 232).

Despite the fact that Plaintiff was ineligiliteappeal to the Aggals Board, (Suppl. at 45),
and was ineligible tgarticipate in the grievance-arlation procedure, (MOA at 232), he
neverthelessvas eligible to submit “a charge that therP@uthority has violated a procedural
matter in [the] promotion evaluation procedute’the Port Authority Employment Relations
Panel. (MOA at 232). There is no suggestion plaaagraph V of the MOAr paragraph nine of
the promotion announcements limit the applicaboityhe Port Authority Employment Relations
Panel to Plaintiff's situation, arfélaintiff's brief provides no support for this pasn. Indeed, as
noted above, Plaintiff's brief wholly ignoresetlexistence of the Port Authority Employment
Relations Panel as settdn paragraph VI of the MOA. Kdhat reason, Plaintiff’'s repudiation
argument fails.

Furthermore, while the Court would be hesitemtrequire a plaintiff to make use of a
contract-based appeals or grievance procedureavtherjurisdiction of the grievance forum is in
doubt, the Court notes that the Port Authority Emgpient Relations Panel’s jurisdiction to hear
employee complaints is well established. Huwt Authority Employmet Relations Panel was
established by resolutiarf the Port Authority of New Yorland New Jersey adopted September
29, 1976, and its authority is codifiedNiew Jersey law by N.J.S.A. § 32:1-17Sedn re Alleged
Improper Practice Under Section Xl, Paragraphdp(of the Port Auth. Labor Relations

Instruction 194 N.J. 314, 327 (2008). N.J.S.A. § 32:1-a¥® provides for several avenues of



appeal from a decision of the ®duthority Employment RelationBanel, including that such
decisions “shall be . . . reviewable . . . by action in lieu of prerogative writ[s]” brought in the Law
Division, Civil Part, of New JerseSuperior Court. N.J.S.A.32:1-175; N.J. Ct. R. 4:69-1. The
Court thus has no reason to questioe jurisdiction of the panel teear grievances such as those
of Plaintiff in this case.

Based on this analysis, the Cbaoncludes that Rintiff has failed to meet any of the
exceptions to the rule requiriran attempt to exhaust grievanprocedures available under the
employment agreement prior toirging a claim for breach of thabntract in District Court.
Hendricks 898 F.2d at 388Accordingly, Count Il is dismissed.

B. DueProcess Violation Under 42 U.S.C. § 1983

Counts | and Il of the Complaint allege a witbbn of Plaintiff's Fourteenth Amendment
substantive and procedural due process rightier 42 U.S.C. § 1983, arising from Defendants’
alleged failure to follow certain promotidn@arocedures set out in the MOA and various
promotional evaluation announcements. (Compl. 1 154#194).state a claim under § 1983,
“the plaintiff must demonstrate that a persotiracunder color of law deprived him of a federal

right.” Berg v. Cty. of Alleghen®19 F.3d 261, 268 (3d Cir. 2000)hus, in order to determine

* While Counts | and Il are both brought under 42 U.S.C983, Count |l appears to separately allege
Monell liability against the municipal defendant basmd the same underlying due process violations
alleged in Count |. See, e.gPl. Opp. Br. at 27-30 (citinglonell caselaw)). Undévionell, “a municipality
may incur liability under 8 1983 only when its policy ostam causes a particular constitutional violation.”
Marable v. W. Pottsgrove Twd76 F. App’x 275, 282-83 (3d Cir. 2006). In determirifgnell liability,
courts will determine first whether a constitutional igjoccurred, and second, whether the injury resulted
from a “policy or custom” of the municipal defendaid. at 283.

Accordingly, the Court’s analysis of both Couh#d Il turns on whethd?laintiff has sufficiently
alleged the underlying violation of him&rteenth Amendment due process rigl8se id The Court need
not determine the existence of a “policy or custaindue process violations, because, as discussed below,
the Court finds that Plaintiff fails to sufficienthll@ge that a due process violation occurred in the first
instance.



whether a federal right has been violated,oartc must “identify the exact contours of the
underlying right said to e been violated.d.

To prevail on either a substi@ve or procedural due press claim challenging a state
actor’s conduct, “a plaintiff must establish atheeshold matter that he has a protected property
interest to which the Fourteenth Amermintis due process protection appliesNicholas v.
Pennsylvania State Unjv227 F.3d 133, 139-140 (3d Cir. 2008ge alsoHill v. Borough of
Kutztown 455 F.3d 225, 235 (3d Cir. 2006). Defendantgarthat Plaintiff's substantive and
procedural due process claims must each be skgaifor failure to sufficiently allege a violation
of a federally protected property interest. e{(DMov. Br. at 15). The Court will address the
sufficiency of Plaintiff’'s substative and procedural due pr@seclaims separately below.

1. Procedural Due Process

In order to state a claim for procedudale process violations under 42 U.$8Q.983, a
plaintiff must show that (1) heras deprived of an individual interest that is encompassed within
the Fourteenth Amendment’s protection of “lifdgerty, or property,” and (2) the procedures
available to [the plaintiff] did not provide “due process of lakggert v. BetheaNo. 14-2075,
2015 WL 5049823, at *2 (3d Cir. Aug. 27, 2015) (citiddl , 455 F.3d at 234). Defendants argue
that Plaintiff's procedural due process clainm®id be dismissed for faile to meet the first
element—namely, that “plaintiff fails to allege godi@ation of a federallyprotected right.” (Def.
Mov. Br. at 15).

Plaintiff alleges a protected property intgrén several aspects of PAPD’s lieutenant
promotional process. (Compl. § 152). To hawverotected property interest in an employment
benefit, “a person must have mahan an abstract need or de$oeit. He must have more than

a unilateral expectation of it. Heust, instead, have a legitimataim for entitlement to it."Bd.

10



of Regents of State Coll. v. Rof@8 U.S. 564, 577 (1972). “Legitate claims of entittement may

be created expressly by statatute or regulation or mayise from government policies or
‘mutually explicit understanding’ between a government employer and employdewark
Branch, N. A. A. C. P. v. Town of Harrisd®0 F.2d 792, 809 (3d Cir. 1991) (quotiAgrry v.
Sinderman 408 U.S. 593, 601-02 (1972)). Such mutuaxplicit understandings may be
established in part by provisions of employment contracts, and “may be supplemented by other
agreements implied from [a party’s] wordsd conduct in the dht of the surrounding
circumstances.’Perry, 408 U.S. 593, 602.

However, courts have held that the meresence of a procedural requirement in an
employment contract “ordinarily does not traorsf a unilateral expectation into a constitutionally
protected property interestClemente v. United State&6 F.2d 1358, 1365 (9th Cir. 1985&e
alsoMcMenemy v. City of Rochestédl F.3d 279, 288 (2d Cir. 2001). Rather,

A constitutionally protected interest has been created only if the procedural

requirements are intended to be a digant substantive sriction on decision

making. If the procedures required posesigmificant limitation on the discretion

of the decision maker, the expectatiomaipecific decision is not enhanced enough

to establish a constitutionally pemted interest in the procedures.

Clemente 766 F.2d at 1365 (internal quotation mardksitted). Thus, the determination of
whether a provision of an employment conti@eiates a constitutionally protected property right
revolves around whether the procesluas “intended to be a sigmifint and substantive restriction
on the discretion of [the employer]¥arma v. Bloustein721 F. Supp. 66, 68 (D.N.&jf'd sub
nom. Rutgers Council &AUP Chapters v. BloustgiB60 F.2d 1075 (3d Cirandaff'd, 860 F.2d
1077 (3d Cir.)andaff'd sub nom. Appeal of Varm&60 F.2d 1077 (3d Cir. 1988).

Additionally, courts have refused to find opected property interests in particular

provisions of employment contracts where thgwovisions were too “loose,” “vague,” or

11



“abstract” to substantively regtt the employer’s discretiorGeeCampbell v. City of Champaign
940 F.2d 1111, 1112-13 (7th Cir. 199hplding that an employer’s “commitment to ‘progressive
disciplinary action’ is too loas and vague to confer a legalgnforceable right to such
progressivity”);see alsdl'eigen v. Renfronb11 F.3d 1072, 1081 (10th Cir. 2007).

In this case, Plaintiff alleges that he possesses

a property right to his ceimued employment and itsgrequisites, including, but

not limited to, a fair and impartial promotidiocess, the right appeal and have

a hearing, the right toe fairly considered for prootion based on merit and fitness

and to not be denied promotion basen decisions made arbitrarily and

capriciously.
(Compl. § 152). The separately alleged propetsréests in (1) a “fair and impartial promotional
process,” (2) being “fairly considered for protom based on merit and fitness,” and (3) not being
“denied a promotion based on decisions made arlitand capriciously” ppear to be duplicative
of one another, and the Courtusable to discern a meaningfiiktinction between them.Sée
id.). Therefore, the Court construes the Complaint to be asserting two independent property
interests: “the right to be fairlgonsidered for promotion basedmerit and fithessand “the right
to appeal and have a hearingld.. The Court will separatelyddress whether the first element

of a procedural due process claim has beennitietrespect to each alleged property interest.

a. TheRight to Be Fairly Considered for Promotion Based on Merit
and Fitness

Plaintiff argues that langge contained in the MOA and promotion evaluation
announcements “constitutes a protdgbeoperty right of Plaintiff tdoe consideredhairly and to

have said criteria uniformly applied to all candigate(Pl. Opp. Br. at 23). Specifically, Plaintiff

12



points to paragraph eleven of the October2l,4 promotion evaluation announcement, which
sets forth specific criteria for promotion eligibilityld().> Paragraph eleven states:

Candidates who pass the written test shafilbeed on a horizontal roster of those

eligible to be considered for promotitm the position of Police Lieutenant. The

selection of individuals for promotion #olice Lieutenant shall be made by the

Superintendent of Police from among the individuals whose names are on the

horizontal roster. All candidates on theikontal roster will be reviewed on the

criteria identified in the attached Promotion/Development Appraisal. Candidates

who meet _all promotional screeningiteria may be eligible for further

consideration as Police Lieutengnbmotional opportunities arise.
(Suppl. at 46). Plaintiff is effectively askinfpe Court to read thiprovision as a general
requirement on PAPD to conduct its evaluatioacpss “fairly” based on “uniformly applied”
criteria. (Pl. Opp. Br. at 23).

However, this provision cannot serve as thesdaka federally proteet property interest
in the general fairness of PAPD’s promotion pssce In arriving at thigonclusion, the Court
looks toKaminski v. Twp. of Toms Rives95 F. App’x 122 (3d Cir. 2014), in which the Third
Circuit declined to find a propsriinterest in similar contractband statutory provisions under
analogous factual circumstances. iAshis case, the plaintiffs iKaminskiwere police officers
who successfully passed a promotion exam but wiéreately not selected for promotion by their
municipal employer.Id. at 125-26. The plaintiffs sued the munal employer for violation of
their procedural due process rights (among otremel), alleging that they “were deprived of a
fair, transparent promotional process and were arbitrarily denied promatiordation of due
process.” Id. at 124. Specifically, plairfts alleged that they possessed a protected property

interest in a “fair and unbiased promotioredamination,” and that the municipal employer

violated this interestld. at 125.

5> As Plaintiff notes, the MOA appears to incorporidie language of paragraph eleven of the promotion
evaluation announcement by referen8ee id.

13



As authority for this property interest, tl@minskiplaintiffs pointed to a state statute
requiring the municipal defendant to give “dusideration” to promotional candidates’ “length
and merit of his service and preference dhalgiven according to seniority in servickl’ at 126
(citing N.J.S.A. 40A:14-129). Thplaintiffs also pointed to a provision of the employment
contract between the municipal defendant and threon, which provided for “trained evaluators,”
“training for evaluators,” and “monitoring the evaluation of candidatés.”

In holding that these provisions did not createrotected property interest in a “fair and
unbiased promotion examination”, the court noted that

[t]he statute and ordinance do set out eenmequirements, including that merit of

service be considered. But plaintiffsveawithout support, @ésapolated a general

intent that the process be “fair and transparent,” and argue from this premise that

they have an interest in a hostodier characteristics that they contend the process

requires. They do not provide authority why the language in these provisions

must be read to include the featuresythvant, or, more generally, for why their

expectation that the process woulctlide those features was anything but
unilateral.

Id. In conclusion, the court held that these Biowis “do not impose general requirements on the
[promotional] process beyond what they actually sag, surely do not confer an entitlement to a
promotional examination with features amountinglantiff's concept of what is ‘fair.”ld.

Here, the Court concludes that paegdr eleven of the promotion evaluation
announcement does not establish a protected proptatgshin the right to “be fairly considered
for promotion based on merit and fitnessWhile paragraph eleven does set forth some
requirements that PAPD must follow in condogtithe promotional process, the Court is not
convinced by Plaintiff's position that the diteprovision must be read to create a general
requirement of “fairness” ithe promotional process.

In support of his position, Plaintiff citeSirefighters United For Fairness v. City of

Memphis 362 F. Supp. 2d 963, 971 (W.D. Tenn. 2005), for the proposition that candidates for

14



promotion may possess a property interest in “a fair and accurate promotional exam” provided by
a municipal employer. (Pl. Opp. Br. at 21). Hinefighters the court held that the “plaintiffs do
have a property interest in the mutually helgpectation that their [promotion exams] will be
graded fairly and accurately, and that the tesisbe a major factor in the City’s promotional
decisions.” Firefighters United For Fairness362 F. Supp. 2d at 971. HowevEnrefightersis
distinguishable from the case at bar. In ttege, the municipal employer agreed to maintain
specific testing procedures, including videot@piand transcribing interviews, preserving the
anonymity of interview graders, and consideringdidates’ specific conces with their initial
grading. Id. at 967. Moreover, the court found that the municipal employer “had ensured the
reliability of each single assessor’s scoring and therefore was certain that the assessor was
qualified to render a fair and accurate scorkel” The court held thahe agreement setting out
these procedures created a protected propeght for the plaintiff employees, and that the
violation of these testing procedureswd constitute a due process violatidd. at 971.

In contrast to the specific ¢8ng procedures at issue FKirefighters the evaluation

procedures cited by Plaintiff in this case—@inéd in paragraph eleven of the Promotion

Evaluation Announcement—create too vague of driction to substantively limit PAPD’s
discretion to choose how to conduct the proorfirocess. Although paragraph eleven does set
forth guidelines to be utilized by PAPD in magiits promotion decisions, it leaves the final
promotion decision in the hands of tBaperintendent of Police, and does majuire him to take

any action with respect to any individual datate once placed on the horizontal rost8ee
Teigen 511 F.3d at 1081 (finding that statutory provisioeguiring promotions to be made based
on “job-related knowledge, skills, #iies, competencies, behavioes)d quality of performance,”

did not limit discretion of statemployer enough to give rise fwotectable property right).

15



Therefore, the Court finds that paragraph elevers dogérise to the level of a federally protected
property right in the promain procedures it referenceSee id. Neither does it create a property
right in the “fairness” of the pmotion procedure as a whol8eeKaminskj 595 F. App’'x at 126.

Accordingly, the Court dismisses Plaintiff'sqgmedural due process claim with respect to
the alleged violation of Plaintif right to “be fairly considerefdr promotion based on merit and
fitness.® See id.

b. TheRight to Appeal and Have a Hearing

Next, the Court considers Plaifis alleged protected property interest in the “right to
appeal and have a hearing.” (Ganf] 152). Plaintiff fails to ¢& to any contractual provision,
statute, or case law, establishing a right to “appedl have a hearing” in Plaintiff's situation.
Nevertheless, as indicated above, the Court cdesl that the MOA setsrth the Port Authority
Employment Relations Panel as the exclusiveueeavailable to Plaiiff to contest alleged
violations of PAPD’s lieutenant promotional procedugzesupraSection Ill.A.

Even if the Court were to consider Pl#itg ability to utilize the Port Authority

Employment Relations Panel as a protected property interest, Plaintiff fails to allege that he was

® Plaintiff also claims he was deprived of his righbeofairly promoted based on merit and fitness because
PAPD promoted numerous other candidates inatimh of MOA provisions governing the promotion
process. (Compl. 11 139-143). However, while an allegation that a procedural rule was unequally applied
may be grounds for an equal prdtec claim, such an allegation does not support a procedural due process
claim. Beckett v. Dep'’t of Corr. of Del981 F. Supp. 319, 332 (D. Del. 1997). Accordingly, the Court
dismisses Plaintiff's due process claim to the extent it alleges violation of Plaintiff's Constitutional rights
based on PAPD’s promotion of other candidatese id.

Similarly, Plaintiff claims that he was deprived of his right to be fairly promoted because he was
“denied access and/or review of his interview resultsesc@mr comparative results,” despite the fact that
other candidates had been informed of their res@@empl. 1 127-129). However, because the basis of
this claim is PAPD’s unequal treatment of employees rather than its violation of a statute or “mutually
explicit understanding,” this allegation failsgopport a due process violation claim as w8keBeckett
981 F. Supp. at 332. Accordingly, the Court dismigdastiff's due process claim to the extent it alleges
a violation of Plaintiff's Constitutional rights based BAPD’s providing of test results and feedback to
some candidates and not othegee id.
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deprived of any opportunity utilize this proceduré.Indeed, as noted above, the Complaint does
not allege any attempt to usé the Panel, and Plaintiff utterly ignores its existence in his
opposition brief.

Accordingly, the Court dismisses Plaintiff'sqgeedural due process claim with respect to
the alleged violation of Plaintiff's ght to “appeal and have a hearingSeeCroom v. Wagner
No. 06-1431, 2006 WL 2619794, at *8 (E.D. Pa. Sept. 11, 2006) (dismhsengrocess claim
where, even assuming protected property interegppeal had been estabksl, plaintiff failed to
allege that he had been depd of that interest).

2. Substantive Due Process

Plaintiff also alleges a substantive duegass claim based on the violation of the same
property interests discussed aboy€ompl. {1 148, 175). In contrdstprocedural due process,
substantive due process “proteicidividual liberty against certaigovernment actions regardless
of the fairness of the procedunesed to implement them.Beckett 981 F. Supp. at 331 (citing
Washington v. Glucksberdg2l U.S. 702, 719 (1997)). A praopeinterest protected by the
substantive due process clause may not be takay layvthe state for reasons that are “arbitrary,
irrational, or tainted by improper motiveWoodwind Estates, Ltd. v. Gretkowsx05 F.3d 118,
124 (3d Cir. 2000).

However, “for a property interest to be moted for purposes of substantive due prqcess
it must be ‘fundamental’ under the United States Constitutidfill’, 455 F.3d at 235. Because
state-law employment rights “beatr]] little resemlaano the fundamental imsts that previously

have been viewed as implicitly protected by @enstitution,” courts generally refuse to find

" The Court reiterates that the first element of apheeess claim requires Plaintiff to sufficiently allege
that (1) he possesses a protected property interest, &n@)}te was deprived of this property interest by
the defendantSeekEggert v. Bethea2015 WL 5049823, at *2.
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fundamental property rights indlemployment contract contextlicholas 227 F.3d at 143 (citing
Regents of Univ. of Mich. v. Ewingj74 U.S. 214, 229-30 (1985) (Powell, J., concurring)).

Here, as discussed above, each of Plainttiégmed property rights—the right to a fair
promotional process and the right to bring &wance for PAPD’s violation of a promotion
procedure—arise out of Plaifitt employment agreements witPAPD and related New Jersey
statutes. Because such employtaelated rights “bealittle resemblance to the fundamental
interests” which enjoy substantive due processgeations, the Court cannot say that these rights
are in fact “fundamental.’ SeeMcGovern v. City of Jersey Cjtio. 98-5186, 2006 WL 42236, at
*14 (D.N.J. Jan. 6, 2006). Accordjly, the Court dismisses Plaiifis substantive due process
claims. See id(dismissing plaintiff's substantive due pass claim “in connection with the issues
of wage parity, pension, overtime, promotionstaff Sheriff's Sergeant position, and denial of
transfer requests” because those rights werse deemed “fundamesdt under Fourteenth
Amendment).
V. Conclusion

For the foregoing reasons, the Court dismissam#ff's Complaint in its entirety without

prejudice to his right to file an Amended ComptaiAn appropriate Order follows this Opinion.

g/Esther Salas
Esther Salas, U.S.D.J.
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