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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SPECIALIZED LOAN SERVICING, LLC, anc

THE BANK OF NEW YORK MELLON, as .. . )

Trustee for the Certificatbolders of the CWABS, Civil Action No. 2:14ev-8063SDW
Inc., Assetbacked Certificates, Series 2697

Appellants,
OPINION

August 11, 2015
GORDON ALLEN WASHINGTON,

Appellee.

WIGENTON, District Judge.

This matter comes before this Court on appeal by Specialized Loan Serucidg,
(“SLS”) and the Bank of New York Mellon (collectivelyAppellants” or “Creditors” or
“Defendants) from a Summary Judgment Motiaecidedin favor of Gordon A. Washington
(“Appellee” or “Debtor”) before the Bankruptcy Court.

This Court has jurisdiction ovehe appeal of the Bankruptcy Coutecisionunder 28
U.S.C. § 158).! On June 23, 2015, this Cotmtardoral argumenin this matter.

For the reasons herein, the decision of the Bankruptcy CAREVERSED.

! Pursuant to 28 U.S.C. § 158(c)(2), “[a]n appeal under subsection (a) . . . shall be taksarimetheanner
as appeals in civil proceedings generally are taken to the cowappedls from the district courts[.]” 28
U.S.C. § 158 (2010).
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY
State Foreclosure Action

On February 27, 2007Appellee purchaseda threefamily home atll Walnut Street
Madison, New Jersey (tlBroperty”). (Appellants’ Bt 4.) On that dateDebtor paid a $130,000
deposit and obtained laan for $520,000with a thirty-year adjustable rate mortgage note (the
“Note”). (Id.) The Notelists March 1, 2037as the maturity date(ld.) In the event of default,
the Note provides thalhe Note-holder may demand full payment of the outstanding principal and
interest (Id.)

On April 1, 2007 Debtortimely paid his firstscheduledoan payment(ld.) Debtorfailed
to makethe payment on July 1, 208@and did not makany paymentshereafter (Id. at 45.)
Appelleecontend that the “Defendas€reditor Bank accepted a transfer of the Mortgage after the
July 1, 2007 default by Assignment, dated November 12, 2007, that expressly statiberéhist
now due and owing upon the Mortgage and the Bond, Note or other obligation secured thereby
the sum of $519,132.54 Dollars principal with interest . . . from June 1, 2007.” (Appellee’s Br. 2
3 (emphasis in originaljinternal citation omitted)*

On December 14, 200Appdlants filed a foreclosure complaint agaimbtor in New
Jersey(state ourt), indicating that the unpaid principal and interest were ¢ae at 5) On May
31, 2013, the Superior Court issued a notice of intent to dismiss the forectasionewithout

prejudice for lack of prosecutiamless groper response or documentation was filed. eNppts

2“[Creditors] concur that the payment default occurred on July 1, 200ih{énest default having occurred
onJune 1, 2007).Washington v. Specialized Loan Servicing, LLC (In re Washing0m% Bankr. LEXIS
4649, at *15 (Bankr. D.N.J. Nov. 5, 2014) (Judgsplan’s opinion).

3 Appellee alleges that “Defenda@teditor Bank’s servicer accelerated the maturity date of both the
Promissory Note and the Mortgage to June 1, 2007.” (Appellee’s Br. 2.)

4 Appellee alludes to the argument that the 2007 Assignment was “frauduleniveégfebtit the
Bankruptcy Court did not reach this issue and neither will this CEeeAppellee’s Br. 3, n. 3.)
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did not comply with this order within 30 days, and on July 5, 2018statecourtdismissedhe
foreclosurecomplaintwithout prejudice. I¢.)

Appellant did not appeal or contest the 2007 dismisistile state foreclosure conayht.
On August 21, 2013, Appellant filed a discharge oflithgendensstating “the matters and things
in dispute have been amicably adjusted between the parties and, therefore, ltie Bartlens
should be discharged of record.” (Appellee’s Br. 3.) Bank of America, N.A.cgghthe loan
from origination until November 16, 2013, when SLS became the servicer of the loan. dAgspell
Br.5.)
Bankruptcy Proceedings

On March 12, 2014Debtor filed a voluntary Chapter 7 petition for bankruptcy and a
motion to convert théling into a Chapter 13ase Washington v. Specialized Loan Servicing,
LLC (In re Washingto)) 2014 Bankr. LEXIS 464&t *5 (Bankr. D.N.J. Nov. 5, 2014)On March
18, 2014 Debtor filed suitagainst SLS (as Trustei) Bankruptcy Courbefore Judge Kaplan,
seeking declaration that the mortgage debt is unenforcbab&is€1) the Trustwas allegedly
not the true owner and holder of tNete andMortgage; andd) enforcement of th&lote and
Mortgage is'barred by the doctrine of payment and the statutenifations” (Appellants’ Br.
7.) Debtor also requesteldmageselating toan alleged failure to respond to Qualified Written
Requestsinder the Real Estate Settlement Procedures'RES$PA).> (Id.)

On April 9, 2014, the Bankruptcy Court grantdte motionto convert thdiling into a
Chapter 13 case(ld.) On May 9, 2014, Debtor filed an original PIgRlan”), and on August 5,

2014, Debtor filed théirst modified Plarto sell his property in a short period of timéd.X

> RESPA regulates settlement procedures to minimize difficulty flivisuals to become homeowners.
Real Estate S#éément Procedures Act, 88 Stat. § 1724 (1974).
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On June 2, 2014, Debtor filed a motitor partial simmary judgmentpasedon the
argument thaa sixyear statute of limitations applicable to swihder N.J.S.A8§ 12A:3118(a)

(the Uniform Commercial Coddor negotiable instruments) had expired. (Algnt's Stat. on
Designation of Recordat 2) As such, Appellantglaims were allegedltime-barred.

When filing the Plarinitially, Debtorprojected thevalue of theProperty at $550,000-
$600,000 andscheduledAppellants’ debtat $519,000 On July17, 2014, Appellants filed a
secured proof of claim-I under 11 U.S.C. § 501(a) for $920,469.86, based on their Note and
Mortgage claimsas the$519,000 represesd the principal due rather than the full amount.
(Appellants’ Br.*6.)® Appellee objected to the secured proof of claim under 11 U.S.C. § 302(a),
assertinghat the sixyear statute of limitations had ruiWashington2014 Bankr. LEXIS 4649
at *22.

On July 29, 2014SLS filed a cross motion for partial summary judgmaguing that
pursuant tahe twentyyear time limitunder N.J.S.A 8§ 2A:586.1(c) of the Fair Foreclosure Act
(“FFA”), SLS may still foreclose on thedvtgage.(Appellant’s Stat. on Designation of Record,
at 2.) SLSasseredthatit was still entitled to foreclose ama proceed against the Property under
the twentyyear statute of limitatiahapplicable to proeedings against the collatefal See
Washington2014 Bankr. LEXIS 4649Subsequentlypn August 26, 2014ebtor filed across

motion for summary judgment. Debtors argtieatpursuant to N.J.S.A 8§ 2A:586.1(a) thesix-

6 A claim in bankruptcy is a “right to payment, whether or not such rightliecesl to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equétzinied,sor
unsecured."Washington2014 Bankr. LEXIS1649, at*36; 11 U.S.C. § 101(5)(A). Debt is “liability on a
claim.” 11 U.S.C. § 101(12).

711 U.S.C. 8§ 502 states that “[a] claim or interest, proof of whiched fihder section 501 of this title, is
deemed allowed, unless a party in interestobjects.” 11 U.S.C. § 502(a).

8 SLS did not argue that the spear statute would be inapplicable to negotiable instruments as with the
statute of limitations for contractRather SLS argued that regardless, the tweydgr timeframe applied

to the cdlateral PropertySeeWashington2014 Bankr. LEXIS 4649.
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year statute of limitatias applicable to actionsegarding the Note appliethat Creditorshad
accelerategpayment,and thatagain, the claims were tirmarred.(Id.); (Appellant's Stat. on
Designation of Record, at 2.)

On September 30, 2014, the Bankruptcy €tetd a hearing regarding tineotions for
summary judgment. As of the November 5, 201Appellant had not obtained a Final Judgment
of Foreclosure See generally Washingto2014 Bankr. LEXIS 4649. On November 5, 20h4, t
Bankruptcy Court issued its memorandum decisiiorwhich it held that SLS’sproof of claim
pursuant to 11 U.S.C. § 502(b) to foreclose théMortgageon the acceleratelote was time
barred under N.J.S.&8 2A: 50-56.1(a). ([d.) The Bankruptcy Coudetermined thabecause the
Creditors could not foreclose on the Debtor’s loan, the Creditors’ proof of claim imulpaok
also was barred because the underlying lien is unenforcddble.

OnDecember 29, 201Appellants filed an appeal this Court,asseiihg thattheir action
wasnot timebarred pursuant to N.J.S.82A: 50-56.1(a). Dkt. Nos. 1, 9) On January 28, 2015
Appellants submitted their brief, aml response, Appellee filed his brief on February 27, 2015.
(Dkt. Nos. 9,19.) On March 13, 201%Appellants filedtheir reply (Dkt. No. 20.) On June 23,
2015, oral argument waseard before this Court. On July 1, 2015and onJuly 11, 2015
Appellants filed lettes in support of their reply(Dkt. No. 24.) On July 16, 2015 and July,
2015 Appellants filed additional letters of support wahpplementatranscripts forstate court

cases. On July 22, 2015, Appellee filel@tterin response (Dkt. No. 28)

9 Judge Kaplan noted that “Defendants contended at the September 30, 2014 hearifgrdchisare
complaint filed now should ‘relate back’ to the complaint filed on December 14, 200 dismissd
without prejudice on July 5, 2013 . . . In the unsolicited letter of October 9, 2014, Debtat Hrgua
foreclosure action filed now would not ‘relate back’ to the odfiroceeding because the Defendants
discharged thflis pendensand failed to appeal the July 5, 2013 dismissal, with theéagappeal period
having expired.”Washington2014 Bankr. LEXIS 4649, at *38.
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LEGAL STANDARD

District Courts of the United States have jurisdiction tarhappeals of bankruptcy
decisions.28 U.S.C. § 158(a)Federal Rulef BankruptcyProcedureé3013provides that a district
courtmay affirm, modify, or reverse a bankruptcy judge’s judgment, order, or decreenand
the mattemwith instructions for further proceedingSeeFeD. R. BANKR. P.8013. A bankruptcy
court’s legal conclusions or questions of law are suliegtienary review.See In re Modular
Structures, In¢.27 F.3d 72, 76 (3d Cit994). Underthisstandard, thbankruptcy court’sindings
of fact are reviewed for clearror, and its decisions of law are reviewed de ndnaoe Anes195
F.3d 177, 180 (3d Cir. 199@iting Meridian Bank v. Alterf58 F.2d 1226, 1229 (3d Cir. 1992)).
DISCUSSION
Statute of Limitations

The parties agree thidte payment default occurred on July 1, 2007. Howeverdispute
(1) whether it is appropriate to calculate the maturity @destéacceleratedfor the purposes of
applying thesix-yearstatute of limitationsinderN.J.S.A. § 2A:5056.1(a) of the FFAX or (2)
whether thewentyyearstatute of limitationsinder subsection N.J.S.A. § 2A:56.1(c) should
apply. Specifically,Debtor alleges thaheaction against him is timearred undeN.J.S.A.8 2A:
50-56.1a), whichhasa sixyearstatute of limitation$or accelerated mortgagefAppellants’ Br.
7.) Instead Appellants argue that a twerygar statute of limitationgursuant to N.J.S.A. § 2A:
50-56.1 (¢ applies

Section 2A:50-56.1 provides that,

0 The “maturity date” igienerallythe fixed date on which the loan must be fully repaid. An “acceleration”
of tha maturity date refers to the lender’'s ability “@all” the loan if default occurs.See generally
Washington 2014 Bankr. LEXIS 4649.Here, whatconstitutes the acceleration of the mortgagel
maturity date by a creditor has been a focus.



An action to foreclose a residential mortgageshall not be
commencedollowing the earliest of:

a. Six years from the date fixed for the making of the last payment
or the maturitydate set forth in the mortgage or the note, bond, or
other obligation secured by theortgage, whether the dateitself

set forth or may be calculated fromformation contained in the
mortgage or note, bondy other obligation, excepghat if the date
fixed for the making of the last payment or the maturity date has
beenextended by a written instrument, the action to foreclose shall
not becommenced after six years from the extended date under
terms of the writteinstrument;

b. Thirty-six years from the date of recording of the mortgage, or, if
the mortgages not recorded, 36 years from the date of execution,

so long as the mortgage itselbes not provide for a period of
prepayment in excess of 30 years; or

c. Twenty years from the date on which the debtor defaulted, which

default hasot been cured, as to any of the obligations or covenants

contained in thenortgage or in the note, bond, or other obligation

secured by the mortgage, excémt if the date to perform any of

the obligations or covenants has been extenoleda written

instrument or payment on account Heen made, the action to

foreclose shall not be commenced after 20 years from the date on

which thedefault or payment on account thereof occurred under

terms ofthewritten instrument.
N.J.S.A. 82A:50-56.1. Regarding thdanguage of the statute, the Legislature determihat
words and phraséshall be read and construed with their context, and shall, unless inconsistent
with the manifest intention of the legislature or unless another or differentimgaarexpressly
indicated, be given their generally accepted meaning, according &pginevel usage of the
language.” N.J.S.A. 1:1-1see alsoU.S. Bank. Nat'l Ass’n. v. Guillaum@09 N.J.449, 471
(2012. Therefore, [w]lhere the Legislature has clearly and explicitly defined a term wahin
statute, we must assume it did so intentionally and with the intent that its stated debaitio

applied to that ten throughout the statute Commerce Bancorp, Inc. v. InterArch, In¢1,7 NJ.

Super. 329, 337 (201@ternal citationand quotation marksmitted)



Further, theFFA has been construed to address problems caused by the presence of
residential mortgages on property records, which have been paid or which amwisether
unenforceable. N.J.S.A. § 2A:88; see also Washington2014 Bankr. LEXIS 4649, at *29
(Bankr. D.N.J. Nov. 5, 2014Jhese mortgages constitute clouds on title, which may render real
property titles unmarketable and delay real estate transactidashington2014 Bankr. LEXIS
4649 at *29. The policy behind the statute is that all homeowners should be given every
opportunity to pay their home mortgages and that mortgagees benefit when del@arttsigturn
to performing status. N.J.S.A. § 2A:50-54.

In the instant matte\ppellee relies on subsection (a) of N.J.S.A2850-56.1 The
language inection (a) “six years from the date fixed for making the last payment or maturity date
set forth” was interpreted by Judge Kaplém mean an “accelerated” mortgage or advanced
maturity date!! Washington 2014 Bankr. LEXIS 4649, at28-24 However,the word
“accelerated” does not appear in this subsedimh is not defined N.J.S.A. 8 2A:5668;, see
generallyBank v. Kim361 N.J. Super. 331, 344 (App. Div. 2003). Some courtsihsampreted
andviewed acceleration as advancing tla¢e of maturity Furtherthese courts have determined
that a mortgagee loséss or herright to a prepayment premium whtre mortgagodecides to
accelerate a debt because accelerdtamlvances the maturity date thie debt so thgpayment
thereafteris not prepayment but instead a payment made after mdtuigge e.g, Westmark
Comm. Mtge. Fund IV. Teenform Assocs., L,B62 N.J. Super. 336, 345 (App. Div. 2003)

(internal citation and quotation mark omitted)

11 The Bankruptcy Courtletermined thatvhetherthe maturity date for thivan had been accelerated to
eitherJune 1, 2007 or July 1, 2007 (the date of default) or December 14, 2007 (the date of the fiing of th
foreclosure complailttheCreditorswas out ofime by2014.SeeWashington2014 Bankr. LEXIS 4649,
at*16.



The Third Circuit has not addressed this issu&acceleration’directly, but several state
courts have reviewed similar cases. Those state court cases and opiniefesemead herein as
persuasive authority. For exampie,Hudson Countythe courtin Pennymac Comration v.
Crystal interpretedN.J.S.A. 8 2A 50:56.1(ajo read that foreclosure act®rshall not be
commenced six years after the date fixed for the making of the last paymeatiuotyrdate set
forth in the mortgage or notePennymacCorp. v CrystalNo. F31289-4 (N.J. Super. CiCh.
Div. May 8, 2019. In doing so, thePennymaccourt declared tHhaif it were to accept the
defendant’'s argument that the maturity date was accelerated to the di#éawt, such an
interpretationwould ignore the plain meaning of the stafutendemg it superfluous and
insignificant. Id.

In addition in Morris County,the court n Wells Fargo Bank v. Jacksoexpressed that
merely filing a complaint does not reasonably accelerate the mortgagetand/ells Fargo Bank
v. JacksonNo. 2921714 (N.J. Super. CCh. Div.May 6,2015. The cefendantsvereunable
to pinpoint when acceleration occuri@ad simpy pointedto languagen thecomplaintindicating
that “obligor(s) have/had failed to make the installment payment due on 01/01/2008, and all
payments[becamé¢ due thereafter. Therefore, the loan has been in default ©inca about
01/01/2008.”1d. TheWells Fargocourt foundhat the filing of the complaint with thlanguage
did not constitute acceleratiolll. Similar to thedefendang’ inability to demonstrate a point of
acceleration irthe Wells Fargocase Appellee in the presenimatter also fails to sufficiently
establish that the Mortgage was acceleratbeén the full sum due wadaimed in the state
foreclosure complaint.

In the November 5, 2014 opinion, the Bankruptcy Court compared N.J.S.A58-28.1

to N.J.S.A. 8§ 2A:141 (“Limitations of Actions/Adverse Possession/Various Actions/Six Ygars



and to N.J.S.A. 82A:3-118 ('Negotiable Instruments/General Provisions and Definitions/Statute
of Limitations’).1? Washington 2014 Bankr. LEXIS 4649, at *18. Without defining the term
“accelerated,” the Bankruptcy Court decided that the latter two statutes classlglgN.J.S.A. 8§
2A:50-56.1 in that they enforce a gmear statute of limitations to commence action on a hadte.
Even though N.J.S.A. § 2B0-56.1acknowledges acceleration as a consequence of default, it fails
to define maturitydateor acceleration.Here, he date of maturitget forthfor the Mortgage is
March 1, 2037. (Appellants’ Br. 4.) The maturity date was not accelerateded J2007 or July

1, 2007(default date) or December 14, 2007 (filing date of state court foreclosure complaint).
Thus, the sixyear statutef limitations is not appropriate given the facts of the instant matter.

In addition, the purpose of tHe&~A is to ease the process of clearing title, not to allow
debtors to evade paymeBee generallAssemb. Fin. Inst. and Ins. Comm. Statement, S2BM
(N.J. 2008); N.J.S.A. 8 2A:586.1. If this Court were to accept Appellee’s argument tinat
maturity date was accelerated to June 1, 2@ 7Avhich point all payments would be Juthere
would be no functional purpose of section (c) of the N.J.S.A. § 2A: 50-56.1, piuicitles fora
twenty-year statute of limitatianfor mortgage paymertases Using Appellee’s interpretatign
the statute of limitations would rdar only six yeardrom the debtor’s lasactualpaymentrather
than“the datefixedfor the making of th&astpaymenbr the maturity datset forthin the mortgage
or the note . . SeeN.J.S.A. A: 50-56.1(a) (emphasiadded).Appellantsargue, and this Court
agrees, thasubsection (c) with the twertyear statute of limitatiafrom the date of default
applies in this matterRelying on the twentyear statute of limitations under N.J.S.A. 8 2A:50
56.1(c), Appellantstlaims are not timdarred Thus, Appellants’ underlying secured claim is

enforceable.

12 The Bankruptcy Court heard oral argument on this issue on Sept8m#014, but reservetkcision
and issued the November 5, 2014 written opinion.
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As Judge Kaplan stated, “lmjone gets a free houseWashington 2014 Bank LEXIS
4649,at *1. Deeming thenortgage collectionlaim agime-barredwould be inequitabldt would
be contrary to public policy by deprividppellantsof any remedy foAppelleés default. As the
analysis aboveutlines such a conclusion would ignore the intended purpose of the stSete
generally HSBC Bank USA v. Padilla GonzaNa. ESX-F-16204-14 (Law Div. Apr. 10, 2015);
Deutsche Bank NdtTrust Co. v. LipowskiNo. OCN-F-5131-15 (Ch. Div. June 12, 2015).
CONCLUSION

For the reasons set forth abov¥gpellantsdid not acceleratethe maturity date of the
underlying debt under N.J.S.A. 8 2A:50-5@)1 and thus Appellants’ claims are rtimhe-barred
More specifically the twentyyear statute of limitationgnderN.J.S.A. § 2A:5666.1(c) applies
Therefore, thedecision of the Bankruptcy CourtREVERSED.

s/ Susan D. Wigenton, U.S.D.J.

Orig: Clerk
CC: Parties
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