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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

APRIL HANKINS, individually and in her role
as executrix of the estate of Vernon Hankins,

Plaintiff, Civil Action No. 15-203

V. OPINION

PHILADELPHIA CONTRIBUTIONSHIP
INSURANCE COMPANY, et al.,

Defendants

John Michaedl Vazquez, U.S.D.J.

Presentlybefore the Court is Defendants Crawford & Compé@yawford”) and J. Clay
Kincaid’'s motion for reconsideration ofdlrebruary 25, 2020 Opinion and Order granting in part
and denying in part two motions for summary judgment and dismissing motions concerning expert
testimony as mootD.E. 121. Alternately, Defendats seek a certification for interlocutory appeal.

Id. In addition, the Association of Claims Professior{&#CP”), which is not a party to this
matter, filed a motion for leave to file amicus curiaebrief in support of the motion for
reconsideration. D.E. 122. The Court reviewed the submissiomsde in support and in

opposition to the motionsind considered the motions without oral argument pursuant to Fed. R.

! For purposes of this Opinion, Crawford and Kincaid’s brief in support of their médion
reconsideratiorfD.E. 1211) will be referred to as “Def Br.” and Plaintiffs’ brief in opposition
(D.E. 123) will be referred to as “Plfs. OppACP’s brief in spport of its motion (D.E. 122)
will be referred to as “ACP Br.”
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Civ. P. 78(b) and L. Civ. R. 78.1(b). For the reasons that follow, the rsdtiorecnsideration
andfor leave to fileamicus curiadrief areDENIED.
l. FACTUAL BACKGROUND & PROCEDURAL HISTORY

This case stems from a tragic accident in which Vernon Hankins (‘Mr. H&hkias
crushedoy the “root ball” of a large tree on his property. After Mr. Hankilesth Ms. Hankins
brought this wrongfubleath suit against her insurance company, Philadelphia Contributionship
Insurance Company PCIC’); its claims service provider, Crawford; atlte clains adjuster,
Kincaid. Plaintiff alleges that Crawford and Kincaid failed to warn Mmkins of known dangers
on his propertiesramely, that the root ball of a fallen tree could “upright” itself and that this failure
to warn led to Mr. Hankins’ eath. Plaintiff also alleges that PCIC is vicariously liable for
Kincaid’'s negligent conduct. The Coufbesnot review the case’s full factual and procedural
history of this matter andnstead incorporates by reference the detailed factual and procedural
backgroundromits January 22, 2018 Opinigtdanuary 22 Opinion”), D.E. 85, and the February
25, 2020 Opinion (“February 25 Opinion”), D.E. 109.

In the January 22 Opinion, this Court concluded that the actions of Mr. Hankins’ neighbors
were a superseding cause that terminated liability as to Mr. Kiasagdmatter of lawJanuary
22 Opinion at 13.As a result,lte Court granted Defendants’ motions for summary judgrbent
did notreachthe parties’ arguments as to legal duty or vicarious liabiliy. at 9. Plaintiff
appealed the January 22 Opinion and Order, and on May 15, 2019, the Third Circuit reversed and
remanded to this Court for further proceedin§geHankinsv. Phila. Contributionship Ins. Cp.
771 F. App’x 148, 153 (3d Cir. 2019). Inreversing, the Circuit deterniregdhere were genuine

issues of material fact that precluded a finding, as a matter of law, as imgm@xause.ld. at
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151-53. The Thid Circuit remanded the matter to this Court for a determination, in the first
instance, as to duty and vicarious liabilitg. at 153.

As noted, the Circuit did not address the duty issue, but the Third Circuit did make several
relevantobservations as to duty. As a result, in the February 25 Opinion, this Court used the Third
Circuit's Opinion toinform the analysis ofwhether any Defendant owed Plaintiff a legal duty.
Specifically, this Court determined that the Circuit “view[ed] thety issue as one based on
affirmative advice from Kincaid.” February 25 Opinion at 8. In addition, “threu@iappeared
to indicate that foreseeability of harm was sufficiently established (provi@ed fury believed
that Kincaid instructed Mr. Hankins to get into the hole to backfill itf? With this guidance
from the Circuif this Courtfound a limited duty of cares toKincaid becausée affirmatively
informed the Hankinses how to filin the holefrom the unrootedtree? Because Kincaid
affirmatively gaveMr. Hankins advice, he had a duty to not give advice in a negligent mddner.
at 11.

Crawford and Kincaid now argue that by relying on the Third Circuit's Opimgon
determinghat a duty existed, this Court misapplied the law and used inadmissible evidence. As
a result, Crawford and Kincaid seek reconsideration of this aspect of the Februgpin2i.O
Defs. Br. at 1. Moreover, the ACP contends thaaiscusbrief will help the Court determine
that Crawford and Kincaid do not owe a legal duty to the Hankinses. ACP BirCeasford and
Kincaid also seek reconsiderationtloédecision to dismiss the partiddaubertmotions as moot.

Def. Br. at 1. In the alternative, Crawford and Kincaid maintain thaCthet should certify the

February 25 Opinion for interlocutory appeal to the Third Circlait.

2 As recognized by the Third Circuit, there is a genuine issue of material ohdact what
instructions Kincaid actually gave to Mr. Hankidsring Kincaid’'s inspection of the property
February 25 Opinion at 7 (citifdanking 771 F. App’xat 152).

3



Case 2:15-cv-00203-JMV-MF Document 126 Filed 07/22/20 Page 4 of 10 PagelD: 3262

. MOTION FOR RECONSIDERATION
A. Reconsideration Standard

In the District of New Jersey, motions for reconsideration are governed by LocdRliil
7.1(i). Substantively, a motion for reconsideration is viable when one of three scenameseis:

(1) an intervening change in the controlling law, (2) the availability of new evidence not phevious
available, or (3) the need to correct a clear error of law or prevent manifesiciej Carmichael

v. Everson No. 034787, 2004 WL 1587894, at *1 (D.N.J. May 21, 2004) (citations omitted).
Allowing a motion for reconsideration to go forward is an “extraordinary remedy” to beedrant
“sparingly.” NL Indus., Inc. v. Commercial Union Ins..C835 F. Supp. 513, 516 (D.N.J. 1996)
(citations omitted).

A motion for reconsideration does not entitle a party to a second bite at the apple.
Therefore, a motion for reconsideration is inappropriate when a party meralyeéisavith a
court’s ruling or when a party simply wishes teargue or reéhash its original motion.Sch.
Specialty, Inc. v. FerrentindNo. 144507, 2015 WL 4602995, at #2 (D.N.J. July 30, 2015)ee
also Florham Park Chevron, Inc. v. Chevron U.S.880 F. Supp. 159, 162 (D.N.J. 1988).
Moreover, a motion for reconsideration is not an opportunity to raise matters that coulddrave be
raised before #original decision was reachdslowers v. NCAAL30 F. Supp. 2d 610, 613 (D.N.J.
2001).

For both issues, Crawford and Kincaid contend that the Court’s decision was pgremise
a legal error Crawford and Kincaid maintain that reconsideration of both issues is necessary to
prevent manifest injustice. Defs. Br. a83 To prevail under the manifest injustice prong,
Crawford and Kincaid “must show that ‘dispositive factual matters or comigadicisions of law

were brought to the court’s attention but not considereldason v. SebeliydNo. 11-2370, 2012
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WL 3133801, at *2 (D.N.J. July 32, 2012) (quotiagSchoenfeld Asset Mgmt. LLC v. Cendant
Corp, 161 F. Supp. 2d 349, 353 (D.N.J. 2001)
B. Analysis
1. Liability of Crawford and Kincaid

Crawford and Kincaid contend that the Third Circuit’s discussion of forbsiggan this
matter was limited to the context pfoximate causand, therefore, it was appropriate for the
Circuit torely on expert testimony. But because the Third Circuit used expert testimony to reach
its conclusion, Crawford and Kincamaintain thatthis Court should not have relied on the
Circuit's Opinion for the determination of whether any Defendant owed Mr. Hauakiegal duty
asexpert testimony is not admissilite decidequestions of law Defs. Br. at 34. Crawford and
Kincaid are correct that an expert withess may not render opinions on a mattavohats a
guestion of law, such as whether a legal duty exiSee e.g, Cottillion v. United RefCo, 781
F.3d 47, 51 (3d Cir. 2015) (explaining that “a purely legal question” is “not properly the subject
of expert testimony”). But this Court did not rely on any expert testimony to concludenbatK
owed Mr. Hankins a limited duty here. Rather, this Casgd the Circuit’'sOpinion as a
framework upon remand. Crawford and Kincaid fail to explain why this amounts ta iclaa
of law and appear to misunderstand how the procgsslicfal reviewworks

Crawford and Kincaid alstake issue with the Court’s determination that Kincaid was
aware of a dangerous condition or latent risk of harm when he performed hisiorspBeifs. Br.
at 56. But Crawford and Kincaid fail to point the Court to any evidence that it overloRetHer,
they simply disagree with the Court’s application of the relevant facts:[iB]gre disagreement
with the Court’s decision” is not a proper basis to obtain reconsiderdtiare Hlywiak 573 F.

Supp. 2d 871873 (D.N.J. 2008). Relatedly, Crawford and Kincaid also seek reconsideration of
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the Court’s statement that Kincaid was in a position of trust. Defs. Br. at Wfo@iand Kincaid
contend that this conclusion “finds no support in fact or law,” butdgibint out what law or facts
this Court misappliedld. Consequently, this argument also amounts to a mere disagreement with
the Court’s ruling.
In sum, Crawford and Kincaid fail to identify any law or facts that this Courianierd
in determining hat Kincaid owed a limited dutjat arose becauselug decision to affirmatively
give Mr. Hankins adviceAccordingly, the motion for reconsideration is denied on these grounds.
2. Motionsto Bar Testimony
Because th€ourt did not rely on any expert reports to decide the motions for summary
judgment,t dismissed the partieshotions to bar testimony as modthe parties howeverwere
provided leave toefile their motions as motioms limine before trial. February25 Opinion at 14.
Crawford andKincaid argue that by requmg the parties to refile their motions it will increase
costs to the parties and burden the Court. Defs. Br. at 8. Crawford and Kincaid, holoear
assert that the Court overlooked anitical authorities or factin reaching is decision Thus,
Crawford and Kincaid merely disagree with the Court’s conclusids.discussedthe ‘{m]ere
disagreement with the Court’s decision” is not a proper basis to obtain reconsidetatian.
Hlywiak, 573 F. Supp. 2dt 873. Consequently, thenotion for reconsideration Elsodeniedas
to this argument.
[Il.  INTERLOCUTORY APPEAL
A. Legal Standard
The statute governing interlocutory appeals provides in relevant part as follows:
When a district judge, in making in a civil action an order not otherwise
appealable under this section, shall be of the opinion that such order

involves a controlling question of law as to which there is substantial
ground for difference of opinion and that an immediate appeal from the
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order may materially advance the ultimate termination of the litigation,
he shall so state in writing in such order. The Court of Appealshwhi
would have jurisdiction of an appeal of such action may thereupon, in
its discretion, permit an appeal to be taken from such order].]

28 U.S.C. § 1292(b).

Thus, a district court may certify a ndinal order for interlocutory appeal where threler
“(1) involve[s] a controlling question of law, (2) offer[s] substantial ground fdiedihce of
opinion as to its correctness, and (3) if appealed immediately [would] matexthlance the
ultimate termination of the litigation.Katz v. Carte Blache Corp. 496 F.2d 747, 754 (3d Cir.
1974) (internal quotation marks omitted). A controlling question of law is one in which, éither (
“if erroneous, would be reversible error on final appeal;” or (2) is “serioubd conduct of
litigation, either pactically or legally.” Id. at 755.

A substantial ground for difference of opinion must arise “out of genuine doubt as to the
correct legal standardKapossy v. McGrawill, Inc., 942 F. Supp. 996, 1001 (D.N.J. 1996).
Mere disagreement with the districourt’s ruling is not enoughld. Rather, “[a] substantial
ground for difference of opinion exists where reasonable jurists might disagree on & issue
resolution, not merely where they have already disagrdeelése v. BP ExflAla.) Inc, 643 F. 8l
681, 688 (9th Cir. 2011). Therefore, “when novel legal issues are presented, on wimchdaut
jurists might reach contradictory conclusions, a novel issue may be certified févcutery
appeal without first awaiting development of contradicfmgcedent.”ld.

Lastly, certification would materially advance the ultimate termination of the litigation
“where the interlocutory appeal eliminates: (1) the need for trialgd&)plex issues that would
complicate trial; or (3) issues that would makecaigery more costly or burdensome.T.C. v.

Wyndham Worldwide Corpl0 F. Supp. 3d 602, 635 (D.N.J. 2014). This element does not require

a movant to establish that an appeal would guarantee termination of the litigationthbut ra
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“requires the courtto analyze whether an immediate appe@y materiallyadvance the
termination of the litigation.”A.S. ex rel. Miller v. SmithKline Beecham Coio. 132382, 2013
WL 6506570, at *3 (M.D. Pa. Dec. 12, 2013).

“The burden is on the movant to demonstratat thll three requirements are met.”
Piacentile v. ThorpeNo. 127156, 2016 WL 3360961, at *2 (D.N.J. June 8, 2016) (quafityp
N.J., Inc. v. Martin No. 062891, 2011 WL 1134676, at *2 (D.N.J. Mar. 25, 2011)). However,
“even if all three criteria ...are met, the district court may still deny certification, as the decision
is entirely within the district court’s discretionldl. (QquotingMorgan v. Ford Motor Cq.No. 06-
1080,2007 WL 269806, at *2 (D.N.J. Jan. 25, 2007)). Further, Section 1292(b) “is to be used
sparingly and only in exceptional circumstances that justify a departure from thedlasicof
postponing review until the entry of the final ordeAtosta v. Pace Locat300 Health Fund
No. 043885, 2007 WL 1074093, at *1 (D.N.J. Apr. 9, 2007) (quokitaggan, 2007 WL 269806,
at *2 (internal quotation marks omitted3ge also Kaposs®942 F. Supp. at 1001 (quotikbnited
States v. Hollywood Motor Car Gal58 U.S. 263, 265 (198%tating that interlocutory appeal is
“used sparingly” since it is “a deviation from the ordinary policy of avoiding piecemeallaigp
review of trial court decisions which do not terminate the litigatigmernal quotation marks
omitted)).

B. Analysis

The Court will not certifythe February 25 Opiniorfor interlocutory appeabecause
Crawford and Kincaidail to establish that there is substantial ground for a difference of opinion
as to the correctness of the February 25 Opiniorhaneinot convinced the Court that this case
involves “exceptional circumstances that justify a departure from the basic popogtpbning

review until the entry of the final ordérSee Acost&2007 WL 1074093, at *Hccord Piacentile
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2016 WL 3360961, at *2While Crawford and Kincaid conterttiatthere is a substantial ground

for difference of opinion, their argument stems from a fundamental misundenstasidihe
February 25 Opinion. Namely, Crawford and Kincaid appear to believihéh@ourt étermined

that alegal duty exists by virtue of the fact that Kincaid is an insurance adjuster. Defs.B

11. But the Court did not impose a blanket duty on insurance adjusters. As discussed, this Court
determined that a limited duty existed beeal#caid affirmatively chose to give Mr. Hankins
instructions as to how to filh the hole.While Kincaid’s role as an insurance adjuster was a factor

in the analysis, the Court did not determine that a duty existed simply because Kiasaat w
insurarce adjuster. As a result, Crawford and Kincaid fail to establish that a subsjemiiad

for disagreement exists.

In addition even if Crawford and Kincaid satisfied the three criteria necessary to certify a
decision for interlocutory appeal, the Court would exercise its discretion use te certify the
February 25 Opinion.Although these Defendant disagree with the conclusion, the February 25
Opinion was guided by the Third Circuit's decision in this matter. Therefofdle an
interlocutory appeal might provide clarity, the Court finds it more likely that an hpmedd
simply defer resolution of a case that already yelts See U.S. ex rel. Galmines v. Novartis
Pharm. Corp. No. 063213, 2013 WL 4511626, at *2 (E.D. Pa. Aug. 26, 2013) (denying
certification in a sevegearold case where the court’s prior holding was well supported by case
law); Singh v. DaimleiBenz,AG, 800 F. Supp. 260, 263 (E.D. Pa. 1992) (denying certification
where clear statutory language supported its previous hol@hgylin 2015 WL 348552, at *6
(“A critical factor is whether the interlocutory appeal will cause excessiay d). The Cour

cannot justify the delay of an interlocutory appeal under these circumstances.
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V. MOTIONTO FILE AMICUS CURIAE BRIEF
After Crawford and Kincaid filed their motion for reconsideration, the ACP fifechotion
for leave to file aramicus curiadorief. The ACP’s proposedmicusbrief argues that imposing a
limited duty of care here is contrary to public policy. D.E. 1Z3strict Courts may permit third
parties to appear in court as amicus curiae where they ‘can contribute to the wodet'standing
of the’ issues being presented to the coudtiited States v. Bayer CorfNo. 0720001, 204 WL
12625934, at *1 (D.N.J. Oct. 23, 2014) (quotldgrris v. Pernsley 820 F.2d 592, 603 (3d Cir.
1987)). Whether to grant leave to file amicusbrief “rests in the discretion of theurt which
may grant or refuse leave according as it deems the proffered informatiow, tumeful or
otherwise.” Id. (quotingCnty. Ass’'n for Restoration of Env’'t (CARE) v. DeRuyter Bioairy,
54 F. Supp. 2d 974, 975 (E.D. Wash. 1999)). Hexeabisehe Court determined that Crawford
and Kincaid failed to identify any clear error of law, this Court will not reconsidgportion of
the February 25 Opinion. As a result,amicus curiaebrief would not assist the Court ary
manner Thus, ACP’s motion is denied.
V. CONCLUSION
For the reasons stated abave motion forreconsideratiofiled by Defendants Crawford
& Company and James Kincaid (DR1) is DENIED; andthe motion for leave to file ammicus

curiaebrief (D.E. 123 is alsoDENIED. An appropriate Order accompanies this Opinion.

Dated: July 22, 2020

C\\ cp \\,_A@)fQ \J (T?\f\\\ ) (/
John Michael Vazquez,(U/S.D.J.
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