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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LUCIA PERING,
CaseNo. 2:15¢v-01063 (SDW) (SCM)
Plaintiff,
V. : OPINION
FEDERAL NATIONAL MORTGAGE: August 11, 2015

ASSOCIATION as trustee forFANNIE :
MAE REMIC TRUST 200€90; :
BANK OF AMERICA, N.A.; MORTGAGE:
ELECTRONIC REGISTRATION SYSTEM,;
andDoes 1 THROUGH 10, INCLUSIVE,

Defendants

WIGENTON, District Judge.

Before this Court is a Motion to Dismissed by Bank of America, N.A. (“BANA”"),
Federal National Mortgage Association as Trustee for Fannie Mae®REMEt 200890 (“Fannie
Mae”), and Mortgage Electronic Registration Systems, Inc. (“IBBR (collectively,
“Defendants”). Defendants seek to dismigs seplaintiff Lucia Perino’s (“Plaintiff’)Complaint
for failure to state a claim pursuant to FederaleRaflCivil Procedure 12(b)(6).

Jurisdiction in this Court is proper pursuant to 28 U.S.C. § 1332. Venue in this District is
proper pursuant to 28 U.S.C. 8 1391{®)is decision is issued without oral argument pursuant to
Federal Rule of Civil Procedure 78.

For the reasons set forth below, this C@IRANT S Defendants’ Motiorio Dismiss.
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BACKGROUND

On July 25, 2006, Plaintiff executed a Note Countrywide Home Loans, Inc.
(“Countrywide” or “Lender”)and a Mortgage (together with the Note, the “Loar@ningMERS
asmortgageén its capacity as nominee f@ountrywide for the property at 239 Johnson Avenue
#6, Hackensack, New Jersey 0760t “Property”) (Compl. 1L, 29-3Q Defs.” Mot. to Dismiss
Exs.A andB.) Countrywide endorsed the Note in blank. (Defs.” Mot. to Dispiigs A.) Then
on August 6, 2010, MERS sold the Mortgage to BAC Home Loans Servicing, L.P. F/K/A
Countrywide Home Loans Servicing, L.fherein referred to asBANA”?). (Defs.” Mot. to
Dismiss Ex. C.)

Plaintiff allegeshatDefendants are not holders in due course of the Note. (Compl). T 39.
Furthe, Plaintiff alleges that Defendants are not beneficiaries under the Moragabehat
Defendants had no right to declare a default on the Loan and no right to foreclose on thg. Propert
(1d.)

On October 28, 201BANA filed a foreclosure complaint against Perino, MERS as
Nominee for Countrywide Home Loans, Inc., and Grand Manor Condominium Association.
(Defs.” Mot. to Dismiss, 2.0n July 28, 2014, the Superior Court of New Jersey, Chancery
Division, Bergen Countyo. F-05126510, entered a final judgmeagainst the statgefendants
andin favor of BANA, foreclosingonthe Property(Defs.” Mot. to Dismiss Ex. D.) In state court,
Perino did not file an answer to, or contest, the foreclosure complaint. (DefstoMsmiss, 2.)

OnFebruary 9, 201Rlaintiff filed the instanComplaint in this Court. (Dkt. No. 1.) The

1 MERS maintains a private electronic registration system for trackingrswip of mortgageelated debt.

As a “nominee” MERS can take actions required of the Lender concerning thetypeopbmortgageSee
generally Montgomery County, Pa. v. MERSCORP, k& F.Supp.3d 542 (E.D.Pa. 2014).

2 Bank of America, N.A. (“BANA")is a successor by merger to BAC Home Loans Servicing, L.P. F/K/A
Countrywide Home Loans Servicing, L.P. (Defs.” Mot. to Dismiss, 2.)
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Complaintincludesthe following thirteen causes of action: declaratory ré@efunt I} injunctive
relief (Count 1), quiet title (Count 1l); negligence per §€ount 1V); accountingCount V) breach
of the covenant ofgood faith and fair dealinfCount VI); breach of fiduciary dut¢Count VII);
wrongful foreclosure(Count VIII); violation of the Real Estate Settlemdatocedures Act
(“RESPA”) (Count IX) violation of the Home Ownership Equity Protectidnt (“‘HOEPA”)
(Count X} fraud in the concealme(ttount XI), intentional inflictian of emotional distreg€ount
XIl); and slander of titlggCount XllII). (Compl. §fL27-247.On March 9, 2015, Defendants filed
a Motion to Dismiss Plaintiff's Complaint. (Dkt. No. 5.) On April 10, 2015, Plaintiffdfike
Responsen Opposition to Defendants’ Motion to Dismiss. (Dkt. No. 8.) On April 15, 2015,
Defendants filed a letter regangipro sePlaintiff's untimely Qpposition? (Dkt. No. 9.)
LEGAL STANDARD
Federal Rule of Civil Procedure 8(a)(2), governing the adequacy of pleadiggises that
a complaininclude“a short and plain statement of the claim showing that the pleader is entitled
to relief.” FeD. R.Civ. P.8(a)(2) This Rule “requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do. Fadtegations must be
enough to raise a right to relief alaothe speculative levelBell Atl. Corp. v. Twombl|y650 U.S.
544, 555 (2007) (internal citations omittese also Phillips v. Cnty. of AllegheBy5 F.3d 224,
231 (3d Cir. 2008) (stating that Rule 8 “requires a showing, rather than a blanket assertion, of
entitlement to relief” (quotingwombly 550 U.S. at 555 n. 3) (internal quotation marks omitted)).
A courtconsidering a Motion to Dismiss der Federal Rule of Civil Procedut&(b)(6),
must “‘accept all factual allegations as true, construe the complaint in thenkgh favorable to

the plaintiff, and determine whether, under any reasonable reading of the compdaphaintiff

3 Although untimely, this Coudid review thepro sePlaintiff's Opposition.
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may be entled to relief.” Phillips, 515 F.3d at 231 (quotinginker v. Roche Holdings L{d292

F.3d 361, 374 n. 7 (3d Cir. 2002)). However, “the tenet that a court must accept as truseall of t
allegations contained in a complaint is inapplicable to legal usinris. Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, dacedt Asffcroft

v. Igbal 556 U.S. 662, 678 (2009) (citingvombly 550 U.S. at 555). If the “welbleaded facts

do not permit the court tmfer more than the mere possibility of misconduct,” the complaint
should be dismissed for failing to show “that the pleader is entitled to relieéfat 679 (quoting

FED. R.Civ. P.8(a)(2)).

In Fowler v. UPMC Shadysidéhe Third Circuit directed dtrict courts to conduct a two-
part analysi®f complaints. 578 F.3d 203, 210 (3d Cir. 2009). First, the court must separate the
factual elements from the legal conclusions, acceptingpled facts as true and disregarding
legal conclusionsld. Secand, the court must determine if “the facts alleged in the complaint are
sufficient to show that the plaintiff has a ‘plausible claim for relidfi”’at 211 (quotindgbal,

566 U.S. at 679).
DISCUSSION
A. ResJudicata

Res judicata is the common law doctrine “barririgigation of claims or issues that have
already been adjudicated Velasquez v. Frana23 N.J. 498, 505 (1991Fhe doctrine “advances
the goals of fairness, efficiency, and finalityatkins v. Resorts Int'l Hotel & Casin&24N.J.

398, 412 (1991) Res judicata applies when there has been “(1) a final judgment on the merits in
a prior suit; (2) involving the same parties or their privies; and (3) a subsequentsedibinathe

same cause of actionElkadrawy v. Vanguard @, Inc., 584F.3d 169, 172 (3d Cir. 2009). In

“ Res judicata is also referred to as clairaclusion.
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other words, @s judicata “bars a party from initiating a second suit against the same adversary
based on the same ‘cause of action’ as the first $uittianey vAttorney Gen. of U.$5621 F.3d
340, 347 (3d Cir. 2010).

In this case, res judicataarsall of Plaintiff's claims First, there is a finastatecourt
judgment on the meritsom a prior action.(Defs.” Mot. to Dismissgx. D.) Second, the same
partiesand their priviedn this actionoverlap with thepartiesinvolved in theprior statecourt
action. See generallfpefs.” Mot. to Dismis9. Specifically,BANA, Pering MERS, as aminee
for Countrywide Home Loans, Inc., and Grand Manor Condominium Associaéimnpartiesr
the prior suit.(Defs.” Mat. to Dismiss, Ex. D.)Although Fannie Mads apartyto this federal
action but was not named in the state acti@mnie Mae is in privity with BANA as the investor
on the Loan(SeeCompl. 1 31; Defs.” Mot. to Dismiss, 2. Jherefore, the partiés the instant
matterwere the same partie the prior suit. Third, this suit is based on the same cause of action
thatwas at issue in the prior suit, specificatye foreclosure of PlaintiffMortgage (Defs.” Mot.
to DismissEx. D.) Thus,es judicata barall of Plaintiff's claimsthat are before this Court.

B. The New Jersey Entire Controversy Doctrine

The New Jersey Entire Controversy Doctralso bars Plaintiff' s daims. “The entire
controversy doctrine ‘embodies tpenciple that the adjudication of a legal controversy should
occur in one litigation in only one court. !” Arab African Intern. Bank v. Epsteih0 F.3d 168,
171(3d Cir.1993) quotingCogdell v. Hospital Center at Orang#16 N.J. 715 (1989)). The
doctrine “requires adversaries to join all possible claims stemming from an eseries of events
in one suif’ Paramount Aviation Corp. v. Agustd78 F.3d 132, 13&8d Cir.1999). Similar to res

judicata, the entire controversy doctrine is dirrahtive defense, and it applies in federal courts

> The same party ahose in privity with the same parties as the state action are named here.
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“when there was a previous staieurt action involving the same transactiodBénnun v. Rutgers
State University941 F.2d 154, 163 (3d Cir. 199%ge also Rycoline Prods. v. C & W Unlimited,
109 F.3d 883, 886 (3d Cir. 1997)I{fe Entire Controversy Dtiine is essentially New Jerssy’
specific, and idiosyncratic, application of traditional res judicata principl&sirther, the doctrine
explicitly applies in foreclosure actions to the extent thattheterclaims and cros$aims are
germando the foreclosure proceedingew JerseyR. 4:645; In re Mullarkey 536 F.3d 215, 228
29 (3d Cir. 2008)Germar claimsto a foreclosure actiomclude claims “arising out of the
mortgage transactionMullarkey, 536 F.3d at 22€@nternal quotation marks omitted)

Here, all of Plaintiff's claims arise out of teememortgage transaction that wie subject
matter of the state foreclosure acti®eeCompl. 11127-247.)Plaintiff's claims could have been
asserted irthe state foreclosure actiomtherthanin a separate action this Court Therefore,
Plaintiff's claimscan alsde dismissed under the New Jersey Entire Controversy Dogtrine.

C. Statutes of Limitations

Additionally, even if not precluded under res judicata or the Entire Controversy Doctrine,
Plaintiff's statutory claims and those claims related to fraud areldamed. RESPA (Count IX)
has ahreeyear statute of limitations for violations alleged tvé occurred under Section 2605.

Seel2 U.S.C. 88 2614, 2605As Plaintiff executed her Loan oduly 25, 2006andfiled her

6 To the extent that Plaintiff's claims ask this Court to redress an injury cayseel ftatecourt judgment,
the RookerFeldman Doctrine bamlaintiff's claims.Moncrief v. Chase Manhattan Mortg. Corg75 F.
App’x 149, 15253 (3d Cir. 2008). The Rookdfeldman Doctrine prohibits lower federal courts “from
exercising appellate jurisdiction over final stataurt judgments.” In re Madera 586 F.3d 228, 232 (3d
Cir. 2009) (internal citation omitted).

" RESPA regulates settlement procedures to minimize difficulty ftivishuals to become homeowners.
Real Estate Settlement Procedures Act, 88 Stat. § 1724 (1974).



Complaint in this Court on February 9, 2015, more than eight and a half years afteathe L
originated Plaintiffs RESPA claim is timdarred.

UnderHOEPAE (Count X)aoneyearstatute of limitations appligsr monetary damages
Seel5 U.S.C. § 1640(e), 1635(f)o the extent that Plaintiff seeksclaim for rescission under
HOEPA, a thregear statute oflimitations applies15 U.S.C. § 1635(f)Thus it follows that
Plaintiffs HOEPAclaim isalsotime-barred.

Plaintiff's claim for faud (Count Xl)is alsotime-barred.SeeN.J.S.A. 2A:141. In New
Jersey, the statute of limitations for fraud claims is six yéarblere,Plaintiff filed her Complaint
more thareight and a half years after the Loan originaRdintiff also fails to plead fraud claims
with heightenedpecificity as requirednder Federal Rule of Civil Procedure 9{b).
CONCLUSION

For the reasons set forth above, IODRDERED that Defendants’ Motion to Dismiss is

GRANTED.
s/Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATESDISTRICT JUDGE
Orig: Clerk
cc: Magistrate Judge Steven C. Mannion
Parties

8 HOEPA was enacted to addressencerns regarding targeting for credit on unfair terms and loan
transactionsSeel5 U.S.C. §8 1640(e).

° If the Plaintiff's remaining claims against Defendants were not barred doafdtementioned reasons,
Plaintiff also fails to specify facts or state claims for which reliefd¢dal granted pursuant to Federal Rule
of Civil Procedure 12(b)(6) with respeotthe individual allegationsAdditionally, Plaintiff cannot sustain
Count V for accountingCount VIII for wrongful foreclosurer Count Xlll for slander of titleunder New
Jersey law.



