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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

IN RE: ROBERTO LO SIA and Bankruptcy Action No. 10-41873
FELICITAS LERMA SIA,
ON APPEAL FROM THE
Debtors, BANKRUPTCY COURT OF THE
DISTRICT OF NEW JERSEY

ROBERTO LO SIA and FELICITAS Civil Action No. 15-1366
LERMA SIA,
Adv. Pro. No. 11-1436
Plaintiffs,
OPINION

V.

BAC HOME LOANS SERVICING et al,,

Defendants.

ARLEO, UNITED STATES DISTRICT JUDGE

THIS MATTER comes before the Court @ppeal byAppellants/Debtor&koberto and
Felicitas Sig“Debtors”) from the Bankruptcy Court’srders dismissing Appellee Parker McCay
P.A. (“Parker McCay")from the case and granting summary judgment in favor of Appellee BAC
Home Loans Servicind-P (“BAC”). Dkt. No. 1. Debtorsalso appeal severdiscoverybased
andevidentiary orders relatede summary judgmenecision Id. For the reasons set forth below,
the Bankruptcy Court’s Orders ad¢&FIRMED .

.  BACKGROUND

In August 2005,Debtors borrowed $487,500 from Countrywide Home Loans, Inc.

(“Countrywide”) through a promissory not@nd secured the loan through a mortgage on their

housan Westfield, New JerseyDkt. No. 4, Record on AppegR.”) at 59, 63.A few years later,
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they fell into arrears on their loan paymentBhis prompted BAC to file a foreclosure action in
February 2010. R. at 79.

In October 2010Debtorsfiled for relief undeChapter 13 of the United States Bankruptcy
Code (the “Code”) R. at 1. Theirplan disputed that they owed the claimed arraadsthat BAC
was the lawful owner and holder of the original mortgage note. ScheduleBAOfiled aProof
of Claim, which was prepared by their attornefppellee Parker McCay P.A. (“Parker McCay”)
for the arrears amountR. at 57. The Proof of Claimlisted BAC as creditor of the loan and
attached an “Assignment of Mortgage” notice from February 20b@ noticememorializel the
assignment of Debtors’ mortgage from Countrywide (through its nominee, Merkagtronic
Registration Systems, Ind9 BAC. R. at. 78. The Proof of Claimalso contained a copy of
Debtors’ note that was unendorsed. R. at 62.

Debtors then filed an adversary complaint against BAC and Parker Maz€asting
several claims relating to BAC’s claims of interest in the mortgdgje. No. 45, Am. Compl.
Debtors alleged that Countrywide sold their mortgage as part of a secontiaaicess into @ust
called Funding 2008 (“Trust”). Id. 11 1:21. The Trustwas governed by a Pooling and
Surviving Agreement (“PSA”}hat set out certain procedures for transferring ndiefore a
mortgage could enter the trust, the PSA required that the mortgage followm atbadorsement
from the original holdera the Trust’'s sponsor and deposittd. Debtors alleged their mortgage
notewas never endorsed in this manraard itnever identified the Trust as an owner of the note,

SoBAC could not behenote’s holder oowner. 1d.

1 BAC also filed an objection to the confirmation of Debtors’ plan, identifyindf iésethe holder
of the mortgage. R. at 88.



Debtors assertesix causes of action against BAC and Parker McCay based on these facts
Counts One and Twassertedhat BAC lacked standin file the Proof of Claimbecause itvas
never the holder, assignee or ownethef mortgage notend because the mortgage note wasen
lawfully endorsed.1d. 1 37#46. Count Three asserted that BAC violateé Truth in Lending
Act, 15 U.S.C. 88 1601 et sdfTILA”) andthe Real Estate Settlement Procedures Act, 12 U.S.C.
88 2601 et seq. (“RESPAMy failing to respondn a timelyand adequate manntr certain
Qualified Written Requests (“QWRthat Debtors sentld. 11 4752. Count Four asserted that
BAC and Parker McCagommitted a fraud on the court by filing an impropeoof of Claim Id.
11 5357. Count Five assertatdlat BACand Parker McCay violated 88 1692(e) and (fhefFair
Debt Collection Practices Adt‘FDCPA’) by making false and misleading representations
concerning the amount of the debt, the fees applie@blecation of payments and the ownership
of the Note. Id. 17 5861. Count Six claimed breach of contract based on a theory that the
mortgage note is a legally enforceable contractthatBAC’s conduct constituted a breagHd.
19 6264.

Parker McCay filed aotion todismiss the Amended Complaint wiphrejudicefor failure
to state a claim In an Order dated June 29, 2011, the Hé¢avalyn L Winfield grantedthe
motion, whichdismissed Parker McCaslone from the caseAlthough the June 28 Order was
not supplemented by a written opinidit,appears thahe courtheld that Debtors could not state

a claim against Parker McCay for violation of the FDCPA based on the difitige Proof of

2 The parties eventually settled the TILA and RESPA claims. Appellant Br. at

3 However, the court did note the basis for its ruling in its summary judgment opBe@Sia v.
BAC Home Loan ServicingAdv. Pro. No. 11-1436, Dkt. No. 61 at 3 n.2 (Bankr. D.N.J. Aug 27,
2013) (“Op.").




Claim. In an Order dated August 21, 2012, the calstgranted BAC’s motion for judgment on
the pleadings as to the FDCRRim on the same basis.

When discovery began, Debtors served three subpoenas uppanmyiVells Fargo Bank,
N.A. (“Wells Fargo”), the custodian of the TrudR. at126, 163, 200. The subpoenas requested
certain documents and information respecting whether the mortgage loan wasressred to
the Trust, as well as a request for depositions of a corporate officer oryemplo

Wells Fargo filed a motion to quash the subpoer&® R. at11324. Theyargued that
(1) Debtors lackdstanding to argue that a failure to follow the terms @mttitions of the PSA
renders th@ote andmortgage unenforceable; (2) the questions were overbroad and duplicative of
information suppliedpreviously; and (3) the subpoenas sought attoraésnt privileged
information. In an Order dated August 20, 201% courgranted the motioto quastand adopted
the reasons offerday Wells Fargo

Meanwhile, BAC produced a different copy of the Nioten the version contained in the
Proof of Claim R. at317-20. This note, unlike the first version, contained an iretaet to
“Wachovia Bank, National Associatidif‘Wachovia”)], as trustee for the holders of Banc of
America Funding Corporation Mortgage Pass Through Certificates, Serie$1206%-at320.

Debtors filed a motion to compel BAC to identify witnesses and make them &vadab
be deposedR. at321. BAC provided Cara Hardy, a mortgage resolution associate at BAC, for
deposition via telephondr. at324-86. Ms. Hardy'’s testimony largely discussed how the Debtor’s
mortgage note was indorsed and how the mortgage loan was sold to thelMpgstantly, Ms.
Hardy indicated that BAC began servicing Debtors’ mortgage loan in 2005, roughlyefars

before BAC initiated the foreclosure proceeding.



In sum, based on Ms. Hardy's deposition and affidavit, the following process was
explained: (1) Countywide signed a loan purchase and service agreement with Banc of American
Mortgage capital Corporation that provided for the sale of various trusts. Meantanc of
America Funding Corporation (“BAFC”) signed a servicing agreemerit Bank of America,
N.A. (“BANA”); (2) after Debtors signed the mortgage loan with Countrywide,cargezation
trust was created by the PSA between BAFC as Depositor, Wells Fargo as Maatsr Sand
Wachoviaas Trustee; (3) Debtors’ mortgage loan was transferred ttiWeg (4) Countrywide
kept the note and mortgage at Recon Trust; (5) in October 2005, BANA's collateral rostorg
shows that Debtors’ note and mortgage were sent to Wells freagmllateral file; (6) by the time
the note reached Wells Fargo, #dhbeen indorsed in blank; (7) Recon Trust’s business practice
was to indorse notes in blank; {(B)February 2011, Wells Fargo sent the collateral file to BANA'’s
agent, where an imaged copy of the note showed a special indorsement placed orbthé/diste
Fargo to Wachovia; and (9) the note remained with Wells Fargo from October 2005 unigriebr
2011, when it was sent to BAC’s counsel for the purpose of the instant litigation.

ThereafterDebtorsretained Leo McCab&s Mortgage Loan Origination aBecuritization
Expert R. at387. Mr. McCabe’s expert report (“McCabe Reporgyplainedstandard banking
industry practices with respect to mortgage laan$the origination and securitization of Debtors’
mortgage.R. at387, 391 However,Debtorsnever identified McCabe as an expert to BAC during
discovery. R. at 635-36.

At the close of discovery, Debtors and BAC filed crosstions forpartial summary
judgment. R. at 635-or the first time, Debtorsubmittedhe McCabe Report and a demontsia
exhibit (“Exhibit J”) purporting to show that the indorsemamtthe note was similar to other

indorsements BAC submitted in other bankruptcy casgs BAC included the affidavit of Ms.



Hardy and related documentBAC filed motions in limineto exclude the McCabe Repamnd
Exhibit Jbecause the report was filed late and contained irrelevant inform&eintors moved
to strike Ms. Hardy’s testimony and related documents because, amongeagwrs, she lacked
personal knowledge of the ewsifor which she testified. R. at 600.
On August 27, 2013, the bankruptcy court decided the evidentiary issues and summary

judgmentmotion* Sia v. BAC Home Loan Servicingdv. Pro. No. 111436, Dkt. No. 61Bankr.

D.N.J. Aug 27, 2013)'Op."). Thecourtdenied the motion to strike the Hardy Affidavit, finding
thatMs. Hardy could have personal knowledge of the information for which sheag&t#sed on
a review of the files and recordgl. at 813. The court also found thiag¢raffidavit satigied the
businesgecords exception to the hearsay rule contained in Fed. R. Evid. 808(6)he court
granted BAC’s motion in limine to bar the McCabe Report because Dehtrsridentified this
expert in theirdiscovery responses and that thiéieged expert’'s report is irrelevant to the
determination ofvhether the Trust, as holder of the Note, is entitled to enforce the Ndteat
19. The court granted the motion to limine to bar Exhibit J because it was not autbentatat
at1213.

The courtthengranted BAC’s motion for summary judgment on Counts One, Two, Five,
and Six and denied Debtors competing summary judgment motion on Counts One and Tevo. Th
court entered judgment in favor of BAC on the first two Counts, which challenged BAGtirsg
to enforce its claimbecause the Trust was entitled to enforce the B&€E, was thesubservicer

of theTrustat the time Debtors defaulteithe note and mortgage have been transferred to BAC in

4 The orders for the motion to &e and motions in limineere filedafter the Opinion.The court
denied Debtors’ motion to strike the Hardy Affidawvitan Order dated August 28, 2013udge
Winfield barred the McCab&eport and Exhibit J from consideration in connection with the
summary judgment motiomian Order dated August 29, 2013.
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the court of the litigation, and Debtors lack standing to challenge whether the careveyaine
mortgage loan met the requirements of the New York Trust Law or the RSAt 523. The
court recognized, however, that BAC should have included Rrof of Claimthatit was aang
on behalf of the Trusand directed BAC “to promptly amend tReoof of Claimto reflect its
representative capacity and to attach the Note” indicating indorsementdoat.2223.

The court next granted judgment in favor of BAC on Count Five, the FDCPA claim.
DebtorsassertedhatBAC violatedthe FDCPAby “making false and misleading representations
concerninghe amount of the debt, the fees applied, the application of payments and the ownership
of theNote!” Id. at 2324. The court found thdDebtorsfailed to substantiate the clairid. at 24.
They did not provide any evidence showing, specifically, which documents espondences
were false—aside from timebarred allegations that BAC improperly placed Debtors’ payments in
a suspense accoumhen they fell into arreardd.

Finally, the court granted judgment in favor of BAC on Count Six, the breach o&contr
claim. Id. at 2426. While Debtors did not specify which provisions of the note or loan were
breached, the court construed the complaint as alleged that BAC should not haveh#aced t
payments it's a suspense accouid. 24-25. However, neither the note nor loan agreements
prohibited this conductld. Moreover Debtors did not establish how they were damaged by the
conduct. Id.

Accordingly, in an Order dated August 28, 2013, Judge Win§iedded the notion for
partial summaryjudgment in favor of BAC as to the First, Second, Fifth and Sixints of the
First Amended Complainand denied Debtors’ motion for summary judgmefthe parties

eventuallysettled Count Three, tAidLA/RESPA claims,in March 2014.Siav. BAC Home Loan




Servicing Adv. Pro. No. 111436, Dkt. No. 74. The court issued an ordefiradl judgment on
November 19, 2014ld.

Debtors timely filed a notice of appeal. Specifically, Debtors appBah¢ June 29, 2011
Order granting Parker McCay’s motion to dismiss and the August 21, 2012 OrdangyBhEG’s
motion for judgment on the pleading on the same ground; (2) the August 20, 2012 Order granting
Wells Fargo’s motion to quash the subpoenas; (3) the August 28, 2013 Order granting BAC'’s
motion for partial summary judgmeri) the August 28, 2013 Order denying Debtors’ motion for
partial summary judgment and their motion to strike the Hardy Affidas)itthe August 29, 2013
Order granting BAC’s motion in limine to bar the McCabe Repod Exhibit J and (6) the
November 19, 2014 Order entering judgnment.

[I.  STANDARD OF REVIEW

This Court has jurisdiction oveihe appeal pursuant to 28 U.S.C.188(a)(1). The

bankruptcy court’s legal determinations are reviewed de novo, its “factual fifdingjear error,

and its exercise of discretion for abuse therebféfta v. Official Canm. of Unsecured Creditqrs

405 F.3d 127, 130 (3d Cir. 2005). Where the orders appealed present mixed questions of law and

fact, this Court will apply the relevant standard to each isBuee Sharon Steel Corp., 871 F.2d

1217, 122223 (3d Cir.1989). The Courtexerciss plenary review over rulings on motions to

dismiss In re Avandia Mktg., Sales Practices & Prods. Liab. Li#@®5 F.3d 353, 357 (3d Cir.

2012).

® Debtors also apparently appehé September 5, 2012 Order denying their motiordmpel
discovery, but Debtors do not address #isei¢or explain the underlying factual basis at any point

in their briefs. Conversely, although Debtors apparently appeals the August 29, 2013 Order
granting BAC’s motion in limine to find Exhibit J inadmissible, they do not desighasean order
appe#d in their notice of motion. However, a fair reading of Debtors’ papers sisgipey do
appeal that order, and both parties have briefed the issue. The Court will theogfeider it the

issue in its analysis below.



1. ANALYSIS

Debtors appeal can be divided into three categories. They raise issuésigggamotion
to dismiss in favor of Parker McCay, evidentiary issues decided during dis@neétgading up
to the partial summary judgment motiomd the substantive decissreachedn the partial
summary judgmentotions. The Court will address each in turn.

A. Order Granting Parker McCay’s Motion to Dismiss

Debtorsasserthat Judge Wifield incorrectly granted the motion to dismiss the FDCPA
claim against Parker McCayThey arguehatthe bankruptcy courgranted the motion on the
ground that the FDCPA did not applyRooof of Claimissues, buintervening Third Circuit law,

Simon v. FIA Card Services, 732 F.3d 259 (3d Cir. 204&l)l otherwis€ Consequently, Debtors

argue that the court should have adjudicatedstheon the merits and found that Parker McCay
violated the FDCPA when filed an incorrecProof of Claim

Parker McCay acknowledgé¢hat Simon v. FIA Card Servicegermits the bankruptcy

court tohearFDCPA claims in certain circumstances, but argue @hatlation relating to the
Proof of Claimis not one themTherefore, they argue, the FDCPA claim is preempidek Court
agrees.

In Simon the Third Circuit addresselderelationship between the FDCPA and bapkecy
proceedings-specifically, ‘whether, or to what extent, an FDCPA claim can arise from a debt
collector's communications to a debtor in a pending bankruptcy proceeding.” 732 F.3d at 271.

Rejected calls for aategorical preclusion of FDCP&aimsin bankruptcy proceedings, the court

® The court did notiraft a written opinion explaining the orderagiting the motion Nonetheless,
theCourt’s review of the motion is plenagndit may affirm the decision even if the court below
relied upon an improper ground or reasmnlong as the reasons are supported in the record
McNamara v. PFS334 F.3d 239, 242 (3d Cir. 2003); Cardona v. Bledsoe, 681 F.3d 533, 535 n.4
(3d Cir. 2012).




created the following test: whether the FDCPA claim raises a direct conflict between the Code
or Rules and the FDCPA, or whether both can be enférdddat 274.

Applying thetest the court found that some of the plaintiffs’ FDCAre precluded while
others were notBPaintiffs’ FDCPA claim premised on a violation of § 1692e(d&yedismissed
becausehere was an actual conflict involved if both statutes were enforced:.d# 8§ 1692e(11)
claim could ase from the fact that the [firrs] letters and subpoenas did not include the ‘mini
Miranda’ notice, the firm would violate the automatic stay provision of the Bankruptcy [iyode
including the notice or violate the FDCPA by not including the noti¢g.’at 280. On the other
hand the paintiff’s claims under 8§ 169e(5) and (13) were not precludedssTdtaims were based
on the defendants’ failure to schedule the Rule 2004 examination in the right location and to
includecertain information in the subpoenalsl. at 27879. The court held that nothing in the
Bankruptcy Code’s subpoena requiremeawitsild preventhe bankruptcy court fromnforcing the
FDCPAOobligations. Id. at 279.

The question then, in this case, is whetre=DCPAclaim based on th€roof of Claim
creates alirect conflict with the Bankrupy Codeor Rules. The Court finds that it does and is
persuaded by other courts that have found the s&eein re Chaussee, 399 B.R. 225 (B.A.P. 9th
Cir. 2008) In re Guenot, No. 11-37501, 2014 WL 67320 (Bankr. D.N.J. Jan. 2, 2014).

The Ninth Circuit Bankruptcy Appellate Pané&B(A.P.”) provides the most instructive

explanation. Inin re Chausseethe BA.P. highlightedseveralincompatibilities betweerthe

FDCPA and the Codehen it comeso Proof of Clains violations’ For example,

" The Court is mindful that the Third Circuit rejected the categorical preclusiFDCPA chims
established iftn re ChausseeSeeSimon 732 F.3dat272 But, as the court noted, “[ijn addition
to the categorical basis, the Chausalse found that an FDCPA claim based on a Proof of Claim
filed in a pending bankruptcy would create direct conflict with the Bankruptcy Cdde.The
court stated that the “direct conflict” rationaleGhausseéwas a specific, and narrower, basis for

10




a Proof of Claimfiled in a bankruptcy case constitutes prima facie

evidence of its validity and is deemed allowed unless and until the

debtor objects to it. § 502(a); Rule 3001(f)an objection is filed,

the bankruptcy court resolves that objection after notice and a

hearing. Rule 3007. In contrast, under FDCPA, a debt is presumed

valid if the debtor does not dispute the debt within thirty days after

receipt of an “initial communication.Even then, FDCPA provides

that, if the consumer fails to dispute the validitya debt, that failure

may not be construed by any court as an admission of liability by

the consumer. FDCPA § 1692g(c).
In re Chaussee, 399 B.&.238. Moreover, the B.A.P. notkthe FDCPA requires a debt collector
to include a notice of the debtsrtights within five days of the initial communication, but the
Bankruptcy Code’s automatic stay provision prevent any collection stepthaeftenkruptcy case
is filed. Id. The B.A.P. concludethatcreditorscould not*comply with both statutorgchemes
when the Code dictates they cease all collection actions, whereas FDCP&esrédfem to
communicate with the debtor in connection with the collection of a”dédht.

In light of these direct conflicts between the Code and the FDCPA in this conggtor®
cannot maintain #ir action against Parker McCly
B. Discovery and Evidentiary Issues
Debtors assert that the court erred in its discovery and evidentiary deaisibree ways.

First, the court should not haveashedhe subpoenas directed to Wells Fargo, the custodian of
the Trust. Second, the court should not have admitted Ms. Hardy’s testimony intwevidaird,

the court should not have excluded the McCabe Report or Exhibit J from consideration during the

summary judgment motion. None of these arguments have merit.

finding that the FDCPA claim could not procéedd. Thus,reliance on that portion of the
Chausseepinionis consistent with the Third Circuit’s decision_in Simon

8 Parker McCay also argues that Debtors Hailed to state a clairhecause th@roof of Claim
was accurate, Parker McCeynot a tlebt colletor,” and because Debtors raise arguments never
asserted belowSincethe Court resolves the motion on the ground that conflict ebettgseen
separate statutory schemes, it need not reachdtitional arguments.
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1. Motion to Quash

Debtors argue that the court should not have quashed the subperemeasn Wells Fargo
because Wells Fargo keeps image files of documents that they receiveréhddefmors would
have been able to obtain an image of their note when Wells Fargo received it narcetert
contained a blank indorsement.

BAC argues that Debtors raiee issue of blankndorsementor the first time on appeal
Below, Debtors’ opposition papers, interrogatories, and document requests wees dirggtat
whether thanortgage loan had been conveyed to the Trust according to the tethesRBA
That question, BAC argues, was both directly answered in BAC’s responses tmattaies and
was not relevant considering Debtors did not have standing to raise challerigeB $At

The Court finds that the decision to quash the subpoena was not an abuse of discretion.

First, the Court agrees that Debtors did not raise the issue b8lesin re Secivanovic, No. 04

2381, 2005 WL 1583357, at *1 (3d Cir. July 7, 20@pjecluding party from raising new
arguments on appeal) (internal citation omitted)ebtors do not raise this ground in their
opposition to Wells Fargo’s motion. Debtonsterrogatories do not speak to this ground either,
aside from broad requests for documents and records related to the mortgage loan.

Second, Debtordroader argument that Wells Fargo’s documents would revesther
the note was properly indorsed also does not stand. As discussed below, the court aanekctly f
that Debtors do not have standing to challenge chain of indorsement under th&é&&3ec.
IV.C, infra (affirming bankruptcy court’s legal conclusions on standing and conveyanes)ss
In light of that decision, the bankruptcy court correctly found that any discoskated to that

issue would be irrelevamt that it would have no bearing on Debtors’ ability to prove their claim

12



Moreover, as BAC correctly notes, Debtors were able to obtain virtually idemformation
from BAC based on previous responses totbBeb interrogatories.

Accordingly, the bankruptcy court appropriately quashed the Wells Fargo sialspoe

2. Admissibility of Hardy Affidavit

Debtors next argue that the bankruptcy court should not have admitted Ms. Hardy’'s
testimony and related documerits two reasons. Firsthey argueMs. Hardy did not have
personal knowledge of the matters to which she testifeshuselee began her employment in
2011 but testified to conveyances in the trust that occurred in 2005. Second, Ms. Hardy could not
providethe foundatiorrequired under the business records exceptiothe documents attached
to her affidavit—i.e., the original note and mortgage, relevant portions of the PSA, a list of all
loans in the Trust (including Debtors’), and Debtors’ loan payment history.

BAC responds that Ms. Hardy had personal knowledge of the indorsement process based
on a review of the contents of files and records, as the bankruptcy court found. While BAC
concedes that Ms. Hardy is not a document custodian, theg trat she is an “otherwise qualified
witness” who can attest to the foundational requirements of the business eeampion. The
Court again agrees.

On appeal, Debtors rehash the same arguments raised befaeuthdelow. In its
opinion, thebankruptcy courtonsidered and sufficiently addressed these concerns. As required
by Fed. R. Civ. P. 56(c)(4), “[a]n affidavit or declaration used to support or oppose a motion must
be made on personal knowledge, set out facts that would be admissilgence, and show that
the affiant or declarant is competent to testify on the matters Stafed.court did not abuse its
discretion in holding that “personal knowledge” may be gained through review ofl¢hrant

records relating to the cas&ee e.g, Serfess v. Equifax Credit Info. Servs., LLC, N&-0406
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2015 WL 5123735, at *2 (D.N.J. Sept. 1, 20{dgnying motion to strike declaration of employee
who attested to the facts “based on [her] personal knowledge gained through [heyrael

with Equifax and/or [her] review of Equifax business recorts Byrd v. Lynch No. 100247,

2011 WL 2680572, at *6 (D.N.J. July 8, 20Hth d, 479 F. App’x 444 (3d Cir. 201Zpermitting
declaration of employe®@ho was not personally present for samesos). Ms. Hardy attested to
having personal knowledge “based on my review of the books and records of Bank of America,
NA (‘BANA’) maintained in the ordinary course and scope of business and from pergotime|
appropriate offices and departments of BANA, and, if called as a witreeagd and would testify
thereto.” R. ab95. She therefore had the requisite personal knowledge under Rule 56(c)(4).

Ms. Hardy also provided a foundation for tagacheddocuments under the business
records exceptionThe bankruptcy court did not abuse its discretion here, either. First, the court
found that Ms. Hardy need not be a custodian of the records to testify about them under Rule
803(6)(d). Fed. R. Evid. 803(6), by its plain language, permits a foundation “as shdaha by

testimony of the custodian or other qualified witness.” (emphasis added). The afshagd

be given the broadest interpretation,” and requires only that the witness “undéhgtaystem.”

United States v. Pelull®64 F.2d 193, 201 (3d Cir. 1992). Second, Ms. Hardyquasfied to

lay the foundation for business recobdsxauseahe is familiamwith the recorekeepirg procedures
of the relevant entitiesThe court listed Ms. Hardy’s qualifications in fale.g., her position at
BANA, her familiarity with BANA’s business practices related to sengcmortgages, her
personal review of the relevant files, et@and substantiated these facts from her affidavit and
deposition testimony.The court therefore haalsufficient basis to include the documents under

the business records exception.
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3. Inadmissibility of McCabe Report

Debtorsalso assethat the bankruptcy court should not have excluded the McCabe Report.
They argue that they did not realize they would need Mr. McCabe’s report untildvidy Bave
testimony about the conveyance of the loan to the Trust. They also argue that BA®twa
prejudiced by thelelay.

BAC responds that theourt correctly excluded theMcCabe Report based on its
untimeliness and itgrelevant subject matter. The Court agrees.

The bankruptcy court excluded the McCabe Report for two reasons. First, Debtors
submitted the Report too late. They filed the Report simultaneously with themany judgment
motion after discovery had closed and without previously identifying the teixpany of their
discovery responses. In a previous interrogatory, Debtors identified two otbetiglotitnesses
without mentioning Mr. McCabe. Thus, the court determinedttieeReport was not disclosed
according to the requirements of Fed. R. Civ. P. 26(a) and (e).

Second, the substance of the Report was not relevant. Mr. McCabe opined on whether the
loan was properly conveyed to the Trust. While the court recognized that Fed. R.3Ji{c)R1)
gives the court latitude to impose lesser danstthan exclusion, it held that the issue of proper
conveyance to thtneTrust has no bearing areterminingthe paty entitled to enforce the Note,
and Debtors lacked standing to challenge compliance with loan conveyancedagsest sanctions
than exclusion were therefore not necessary.

Federal Rile of Civil Procedure 37(c)(1) provides thaten “a party without substantial
justification fails to disclose information required by Rule 26(a) or 26\ §f{at party] shall not,
unless such failure is haless, be permittetb use as evidence at trial . any witness or

information not so disclosed.” Although exclusion constitutes a drastic and genestaiyoded
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remedy, the decision of whether to allow certain expert testimony rests witlsiouhediscretion

of the district court. Otsuka Pharm. Co. v. Torrent Pharm. Ltd., Inc., N&078, 2015 WL

5665771, at *8 (D.N.J. Sept. 25, 2018iting In re TMI Litig., 193 F.3d 613, 663 (3d Cit999))

Here, lmth bases for exclusion were approprialége court considered how the untimely filing
surprisedand prejudiced BAC. Although Debtors submit that they were operating under a tight
deadline, the court noted that Debtors could have but did not request an extension of the discovery
deadline. Furthemore, the court considered alternatives to exclusion before ultinsielgting
it but found that the Report would not add anything to the proceeding in light of itsameéev
SeeSec. IV.Cinfra. The court therefore appropriately used its disoreith excluding thivicCabe
Report.
4. Inadmissibility of Exhibit J

Finally, Debtors argue that the bankruptcy court should not have excluded Exoibit J
lack of authentication Theyoffered the exhibit tghow that the signature on the second version
of their note wasillegedlyidentical to indorsements on othestes thereby raising the suspicion
of robosigning. Because these signatures came from documents BAC had filed publieally, t
argue, the court should not have excluded them.

To satisfy the authentication requirements under Fed. R. Evid. 9Ghgproponent must
produce evidence sufficient to support a finding that the item is what the proponestitiaifn
It does not requireonclusve proof of a document’s authenticity, but merely a prima facie showing

of some competent evidence to support authentication. United States v. Turner, 718 F.3d 226, 232

(3d Cir. 2013)internal citations omitted).
The court’s decision texcluce Exhibit Jfor lack of authenticatiorwas not an abuse of

discretion. The exhibit merely compiles cropped images of several indorsement sggnaha
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excerpted signatures pages. Debtors did not supply any authentication faighatgres. If, as
Debtas argue, the documents were public records, then they failed to authenticeds tieguired
under Fed. R. Evid. 901(b)(7) (Evidence About Public Records). Nodbahdorslay any
foundation for the photocopies, the handwritingaoy other competent Elenceto support that
the documentare whatDebtorsclaim theyare In sumExhibit Jwas properly excluded
C. Substantive Issues

Debtorsassert that the court committed several appealable errors with respect antits gr
of partial summary judgment in favor of BAC. First, the court should not have found that Debtors
lacked standing to challenge the validity of the assignment of the meltga Secondthe court
should not have ignored the split of the note from the mortgage Tdard, the court should not
have found that BAC did not violate the FDCPA. None of these argunvantsntreversal.

1. Standing to Challenge Assignmenof Loan to Trust

Debtorsassert that, as a matter of laabpligorshave standing to challenge thalidity of
the assignment of an obligation. Therefore, they argue, the bankruptcy court incoweatly f
that they did not have standing to challenge the assignment of the mortgage loan as mamtcompl
with the PSA or New York trust law. Their argumégroreson pointprecedentn this district
and misinterprets Third Circuit case law.

To establish standing, “a Plaintiff must establish that he or she has sufferegugnin
fact’ that is both ‘concrete and particularized’ and ‘actual or imminent, not corgeair

hypothetical.” Doe ex rel. v. Lower Merion Sch. Dist., 665 F.3d 524, 542 (3d20it1) (internal

citations omitted).A Plaintiff that is not a party to a contract lacks standing to sue for a violation

of the contract.Glenn v. Hayman, No. 0712, 2007 WL 894213, at *10 n.15 (D.N.J. MaL,

2007).
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In the context of anortgage assignmerthis districthas oftenheld that a mortgagor, or
borrower, does not have standing to allege that an assignment betweendarties is invalid.

Seeg e.qg, English v. Fed. Nat. MortgAssn, No. 13-2028, 2013 WL 6188572, at *4 (D.N.J. Nov.

26, 2013)Schianov. MBNA, No. 05-1771, 2013 WL 2452681, at *25-26 (D.N.J. Feb.11, 2013);

see alsdn re Walker 466 B.R. 271, 285 (BankE.D. Pa.2012) (“[l]t appears that a judicial

consensus has developed holding that a borrower lacks standing to (1) challenge theofalidi
mortgage securitization or (2) request a judicial determination that a loanmassigis invalid

due to noncompliance with a pooling and servicing agreement, when the borrower isaeithe
party to nor a third @ty beneficiary of the securitization agreement.”).

Here, the bankruptcy coucbrrectlyhdd that Debtors did not have standinghey were
neither a party to the PSA nor third party beneficiaries of the agreefieatourt’sholdingis
thereforeconsistent with the abowsted case law and with the weight of authority from other
jurisdictions. SeeOp. at 2021 (collectingpersuasiveases).

Moreover, it is not inconsistent with Adams v. Madison Realty & Development, Inc., 853

F. 2d 163 (3d Cir. 1988), Debtors’ main case in support of its argurAdamsdoes not discuss
standing to challenge agreements between third parties. Ra#uehiassed the “narrow” issue of
“whether a good faith purchaser is a holder in due course of promisstay ocontaining
indorsements on separate sheets of paper loosely inserted within eacich@B3 F. 2d at 164.
Beyond this narrow issuddamssimply reaffirms that rule that the maker of the note has a right
to determine who the holder of the note &eid. at 167-68.

The bankruptcy courdddressedhat right The court properly applied tHdew Jersey
Uniform Commercial Code (“UCC”which provides that &olderis entitled toenforce a note.

N.J.S.A. 12A:3301. Where, as here, the ownershimafinstrumenis transferred, the transferee’
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attainment of the status of “holder” depends on the negotiation of the instrumentmsferee.
In re Kemp, 440 B.R. 624, 630 (Bankr. D.N.J. 2010) (citing N.J.S.A. 122@.(a)). The two
elements requed for negotiation are the transfer of possession of the instrument to therémnsfe
and its indorsement by the holded. (citing N.J.S.A. 12A:3-201(b)).
The courtconsidered botklementsn its analysis. It found that the Trust was the holder
of Debtors’ note because: (1) in tbeurse of tklitigation, thenote andnortgagewveretransferred
to the Trust and BAC, as the Trust's ssdyvicer giving them possession; and (2) the note
containedh special indorsement to the Trust. Thhecourtheld “even if there was no compliance
with the PSA, this fact would neatffect. . .that. . .the Trust is the holder of Plaintiffdote”
Op. at 21. Consequently, the Trust and BAC were entitled to fitecaf of Claimagainst the
Debtor. Id. at 22.
2. Split of Note from Mortgage Loan
Debtors also argue that the bankruptcy court ignored the split of the note from the
mortgage. They appear to argue that this split was both a violation of the PSAexhtbfaomply
with the UCC'’s requirements governing the sale of promissory notes.
Debtors are wrong on both accounts. First, the bankruptcy court directly addresse
Debtors’ notesplitting argument:
The court also rejects Plaintiffs’ argument that the mortgage became
“split” from the Note. It is well-settled lawin New Jersey that the
mortgage follows the noteBank of New York v. Raftogianis, 418
N.J. Super[323], 450 (N.J.Super. Ch. 201Q] “The assignment

of a bond or note evidencing a secured obligation will operate as an
assignmenof the mortgage ‘in equity.”1d. (citation omitted).

Op.at 22 n.12.Secondas discussed, Debtors do not have standing to raise violations of the PSA.
Third, as the court noted, under New Jersey law, any split from the note does not render the

obligation invalid. SeeRaftogianis 418 N.J. Supeat 348.
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3. FDCPA Claim

Finally, Debtorsasserthat the court should not have granted summary judgment in favor
of BAC on its FDCPA claim.They argue that BAC violated 15 U.S&31692¢e(3) and (10) and
1692f(1)when BAC identified itself in thBroof of Claimand plan objection as creditor and holder
of the mortgage, informed Debtors that it was the owner of the notereated the Assignment
of Mortgage that transferred the mortgage to BAC.

As aninitial matter, this appears to be the first time Debtors raise these arguments. The
bankruptcy court discussed the vague nature of the Debtors’ FDCPA allegatiohsianefusal
to clarify:

[BAC] points out that in response to its interrogatory retijugs
detailed factual basis for the FDCPA cldiDebtors] responded:

For some number of years, an agent or agents of BAC have
collected and attempted to collect money from Plaintiff (sic)
without the legal right to do so or while having indicated that
BAC is the owner of the mortgage loan that BAC does not
own. In sodoing, BAC’s agent or agents also have “applied
payments incontravention of terms of the applicable
agreements, havéransmitted false account statements,
correspondence and other documents.”

(Defendant’s S.J. Mot. Exh. HNo further detail is provided by
Plaintiffs except for their clairthat the FDCPA was violated when
Defendant placed thelMovember 9, 2009 payment intsaspense
account rather than applying it to the loan balance.

Op.at 23. The court held that the response does not describe conduct that violatesRiAe FDC

provisions Defendants citdd. at 24. Debtors now form their FDCPA claims into theories that

% Section 1692e(3) prohibits “[if false representation or implication that any individual is an
attorney or that any communication is from an attorney”; Section 1692e(10) prohtihiesu'$e

of any false representation or deceptive means to collect or attempt tb aojledebt or to ohtn
information concerning a consumer”; and Section 1692f(1) prohibitee“[gollection of any
amount (including any interest, fee, charge, or expense incidental to the protdigation)
unless such amount is expressly authorized by the agreement creating the debit@dpey
law.”
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were never raised before the bankruptcy cotiA] n appellate cort may only review the record
as it existed at the time summary judgment was entered,” and appellants “ealvaoice new
theories or raise new issues in order to secure a reversal of the lowé& detetmination.”

Brauser Real Estate, LLC v. Meecdppital Mkts, LLC, 484 F. App’x 654, 659 (3d Cir. 2012)

(internal citations omitted).

Even if this Courtvere to reactbebtors’arguments, they still fail. First, Debtors cannot
raise theirProof of Claimarguments under the FDCPA, as discussed above. Second, because
BAC was able to enforce the note on behalf of the TrusBrasf of Claimand Plan Objection
filings were neither false nor misleading. Third, Debtdosnot support their Assignment of
Mortgage argument with evidence that raises questions of materiahthptovide no case law in

support of their argument#ccordingly, Debtors do not assert actionable FDCPA claims.

V.  CONCLUSION
For the foregoing reasons, the COARFIRMS all of thebankruptcy court’s orders from
which Debtors appealedAn appropriate Order accompanies this Opinion.
Dated: December28, 2015
/s Madeline Cox Arleo

HON. MADELINE COX ARLEO
WNITED STATES DISTRICT JUDGE
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