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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHRISTOPHER EVANS
Civil Action No. 15-21323DW)
Petitioner
V. : OPINION
STEPHEN D’ILIO, et al.

Respondents.

WIGENTON, District Judge:

Presently before the Court is the petition for a writ of habeas coffilisristopher Evans
(“Petitioner”) brought pursuant to 28 U.S.C. § 2254 challendtegitioner’sstate court conviction
(ECF No.1). Following an extension, the State has filed a response to the p@EGénNo.6),
to which Petitioner replied (ECF No. 16)or the following reasons, thiSourt will deny the

petition and deny Petitioner a certificate of appealability.

|. BACKGROUND
In its opinion affirming Petitioner’s conviction, the Superior Court of New yefse
Appellate Division offered the following summary of the basic facts Uyidgrthis case:

[This] case involved the fatal shooting of Sheldon Kelly on May 6,
2005, during an armed robbery of Kelly and three companions in the
foyer of an apartment building in Irivington[, New Jersey]. A
fourth companion fled from the foyer aftére perpetrators arrived
but before they began the robbery. None of the robbers wore
masks, and all of the victims saw their faces at close quarters.

The three robbers stole several cell phones, money, and other
personal items. After they completecktrobbery, to which the
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victims offered no resistance, one of the robbers shot Kelly.
[Petitioner] became a suspect in the crime when the police traced
calls made from one of the stolen cell phones to a telephone number
on which the service provider list¢Petitioner] as a user.

Once they suspected that [Petitioner] might have some
knowledge about or involvement in the crime, detectives showed the
three robbery victims a photo array that included [Petitioner]'s
photograph. They each identified [Petit#s] as being one of the
three intruders who entered the foyer and robbed them. [Petitioner]
was then arrested in Newark. He waived Mgdnda v. Arizona
384 U.S. 218 (1967),] rights and confessed to participating in the
robbery, although he denied any part in the shooting. At his trial,
the State conceded that [Petitioner] was not the shooter, although the
State contendetthat [Petitioner] was guilty of felony murder based
on his participation in the armed robbery that resulted in the
shooting. Athe trial, the four surviving victims, including the one
who fled after getting a look at the robbers, all identified [Petitioner]
as one of the perpetrators.

State v. Evan®011 WL 2496243, at *1-2 (N.J. App. Div. June 24, 20¢értif. denied 208
N.J.601 (2011).

Prior to trial, Petitioner sought to suppress the identifications made by tbesvar
victims. Id. at *2. Petitioner’s attempts to do so proceeded as follows:

At a pretrial hearing on February 21, 2007, counsel and the trial
judge discuss on the record the possible need for a testimonial
[United States WVade 388 U.S. 218 (1967),] hearing. Defense
counsel raised @nissue, relat[ed] to the fact that the surviving
victims were shown photo arrays on more than one occasion. In
May 2005, shortly after the shooting, the Irvington police showed
the victims a photo array and none of the victims were able to
identify anyone in the photographs. Several months later, they
were shown another array that included [Petitioner]'s photo, and
they identified him. Defense counsel argued that, if the May array
included [Petitioner]’s picture, the victims may have identified him
during the later session only because his picture looked vaguely
familiar from the first session and not because they actually
remembered him from the night of the robbery.



In response, the prosecutor represented to the court that the
first array did not include [Petitioner]'s photograph, because it only
included suspects who had previously been arrested in Irvington, a
categorythat did not include [Petitioner]. The prosecutor offered
to produce a police witness who could confirm that information.
Defense counsel agreed that such testimony could resolve the issue
he had raiseff] The judge then stated, “All right. So with the
exception of that particular witness limited to that topic which we’ll
do tomorrow, th&Vadeissue is doné& The court later clarified that
the purpose of the next day’s limited hearing was to determine if
there was a need for a more extensive testimdieaehearing.

At the limited testimoniaWadehearing on February 22,
2007,[]] Detective Chriopher Smith, of the Essex County
Prosecutor's Office, confirmed that the day after the May 6
shooting, the victims viewed photo arragtsthe Irvington Police
Department and did not identify anyone in the photographs.
According to Smith, the Irvington photo database was “droimse
system” of individuals arrested by the Irvington police. He testified
that [Retitioner] had never been arrested in Irvington and therefore
his photograph was not in the Irvington database in May 2005.

Smith also testified that a week later, the victims came to the
Essex County Prosecutor’'s Office to view additional photos from
the Prosecutor's database, which included persons arrested in
Newark. Again, they made no identifications. Based on his
research of the Prosecutor's database, Smith determined that
[Petitioner]'s photo was not yet in the database during that second
photo vewing. Smith testified that the first time [Petitioner]'s
photograph was entered into the Essex database was May 28, 2005
(approximately two weeks after the second photo viewing), when he
was arrested for a drug offense in Newark. Smith also
authenticaed [Petitioner]'s arrest record, which showed later arrests
in Newark, but no Newark arrests prior to May 28, 2005.

After Smith testified, the judge invited argument “on why
there should be ®adehearing.” The prosecutor argued briefly
that there wasrfo showing of any suggestibility” in the procedure
the police used. Defense counsel did not argue the neeiMadea
hearing. He explained that when he first received the reports, they
raised a question as to whetheitnesses had previously seen

! The Appellate Division noted that it ultimately became clear that there had beewigwing
sessions rather than two involved in the identification procédsat *2.
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[Petitoner]’'s photograph. He then stated, “With that I'll submit
Judge.” The judge ruled

Whether or not I'm to interpret that as a

withdrawal of the request for ¥Wade Hearingl[,]

suffice it to say that [Petitioner] has not [met] his

threshold burden of providing or proffering evidence

of impermissible suggestivenesdo require the

necessity of théestimonialWadehearing in order to

determine whether or not there was a substantial

likelihood of misidentificatiorarising [from] the out

of Court identificatio procedures.
Id. at *2-3. Although Petitioner did not raise the issue before the trial court, Petitioner later
claimed on direct appeal that the identification procedures were suggesiatesbe police had
not followed the New Jersey Attorney General’s guidelines in conducting the pregts. aid.
at *3-4. The Appellate Division, however, rejected that argument on the basis oftttieata
the guidelines were not themselves a source of substantive rights and becaudlesgegf the
fact that theympugned the guidelines, the trial record did not suggest that the procedures were
unduly suggestive.ld. at *4.

Petitioner then proceeded to trial where the jury heard both the identificatiomoieg of
the various surviving victims and Petitioner’'s own confessiéiollowing the trial, the jury
convicted Petitioner on “four counts of first-degree robbery [in violation of N.J. Stat. &}
2C:15-1[] and one count of conspiracy to commit robbery, [in violation of N.J. Stat. Ann. §]
2C:5-2,2C:141.” 1d. at *1. The jury, however, acquitted Petitioner of both felony murder and
two weapons offensesld. Petitioner received an aggregate sentence of thirty years
imprisonment for these charges, including an eighteen year sentence fdrtbe robbery
charges, a second twelve year sentence on one of the other robbery charges teceounivens

the first based on petitioner's numerous victims, and concurrent sentences on thimgema
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charges, all of which were subject to an eigintg percent paroleidqualifier under the No
Early Release Act, N.J. Stat. Ann. 8 2CA3- Id.at *1, *7.

Petitioner appealed his conviction and sentence. On June 24, 2011, the Appellate
Division affirmed Petitioner’s sentence finding that the identification proesdused at trial
were not unduly suggestive, that the erroneous admission of certain telephoneuederdie
business record exception to the hearsay rules was harmless beyond a redsabéble
regardless of whether the records were testimonial hearsay@radeiord v. Washingtqrb41
U.S. 36 (2004), that the destruction of the police officer’s notes prior to trial did not ruroffoul
state rules as the case requiring their preservation had not yet comeaat@etiat time and
thatcounsel had sufficiently crogscamined the officer on that issue, that Petitioner’s sentence
was appropriate, and that Petitioner's cumulative error claim was withotit nherat *1-7.
Petitioner thereafter filed a petition for certification, whice Mew Jersey Supreme Court
denied on December 8, 2011. 208 N.J. 601.

Petitioner filed a petition for posionviction relief approximately a month later in
January 2012 in which he raiséaker alia, various claims of ineffective assistance of counsel
(ECF No. 1 at4). The PCR court denied that petition by way of a written opinibecamber
3,2012. [d.at4157). Petitioner appealed, and the Appellate Division affirmed the denial of
his PCR petition on May 15, 2014State v. Evan2014 WL 1923412 (N.J. App. Div. May 15,
2014). Petitioner again filed a petition for certification, which the Neweye&spreme Court
denied on October 24, 2014. 220 N.J. 43 (2014). Petitioner thereafter filed the instant habeas

petition on or about March 25, 2015ECF No. 1).



[I. DISCUSSION
A. Legal Standard
Under 28 U.S.C. § 2254(a), the district court “shall entertain an application for a writ of
habeas corpys]n behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treaties Qhitieel
States.” A habeagpetitioner has the burden of establishing his entitterteerelief for each claim
presented in his petition based upon the record that was before the state SmeirEley v.
Erickson 712 F.3d 837, 846 (3d Cir. 2013ge also Parker v. Matthews- U.S.---, ---,132 S.
Ct. 2148, 2151 (2012). Under thatstte, as amended by the Amtrrorism and Effective Death
Penalty Act28 U.S.C. § 2244 (“AEDPA”)district courts are required to give great deference to
the determinations of the state trial and appellate cousee Renico v. Leth59 U.S. 766, 772
73 (2010).
Where a claim has been adjudicated on the merits by the state courts, the distrattall
not grant an application for a writ of habeas corpus unless the state court éidjudica
(1) resulted in a decision that was contrary to,imwolved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C. § 2254(d)(4(R). Federal law is clearly established forstapurposes where it is
clearly expressed in “only the holdings, as opposed to the dicta” of the opinions of teé Unit

States Supreme CourtSee Woasl v. Donald --- U.S. ---, ---, 125 S. Ct. 1372, 1376 (2015).

“When reviewing state criminal convictions on collateral review, federal gidge required to



afford state courts due respect by overturning their decisions only when there coutd be
reasomble dispute that they were wrong.ld. Where a petitioner challenges an allegedly
erroneous factual determination of the state sptatdetermination of a factual issue made by a
State court shalldpresumed to be correct [amgkapplicant shall have the burden of rebutting

the presumption of correctness by clear and convincing eviderz®&lJ.S.C. § 2254(e)(1).

B. Analysis
Petitionerasserts that he received ineffective assistanbetbftrial and appellatsounsel
The standard whicboverns such claims is well established:

[c]laims of ineffective assistance are governed by thepteag test

set forth in the Supreme Court’s opinion fatrickland v.
Washington466 U.S. 668 (1984). To make out such a claim under
Strickland a petitiorer must first show that “counsel’s performance
was deficient. This requires [the petitioner to show] that counsel
made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed by the Sixth Amendmentd. at 687 see

also United Stées v. Shedrick493 F.3d 292, 299 (3d Cir. 2007).

To succeed on an ineffective assistance claim, a petitioner must also
show that counsel’s allegedly deficient performance prejudiced his
defense such that the petitioner was “deprive[d] of a fair trial .
whose result is reliable.”Strickland 466 U.S. at 687Shedrick

493 F.3d at 299.

In evaluating whether counsel was deficient, the “proper
standard for attorney performance is that of ‘reasonably effective
assistance.” Jacobs v. Horn395 F.3d 92, 102 (3d Cir. 2005). A
petitioner asserting ineffective assistance must therefore show that
counsel’s representation “fell below an objective standard of
reasonableness” under the circumstanckels. The reasonableness
of counsel’s representation mube determined based on the
particular facts of a petitioner’'s case, viewed as of the time of the
challenged conduct of counselld. In scrutinizing counsel’s
performance, courts “must be highly deferential . . . a court must
indulge a strong presumptidimat counsel’s conduct falls within the



wide range of reasonable professional assistan&trickland 466
U.S. at 689.

Even where a petitioner is able to show that counsel's
representation was deficient, he must still affirmatively demonstrate
that cainsel’'s deficient performance prejudiced the petitioner's
defense. Id. at 69293. “Itis not enough for the defendant to show
that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693. The petitioner must demonstratet tha
“there is a reasonable probability, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine
confidence in the outcome.’ld. at 694;see als&hedick, 493 F.3d
at 299. Where a “petition contains no factual matter regarding
Strickland’s prejudice prong, and [only provides] . . . unadorned
legal conclusion[s] . . . without supporting factual allegations,” that
petition is insufficient to warrant aevidentiary hearing, and the
petitioner has not shown his entitlement to habeas relieée
Palmer v. Hendricks592 F.3d 386, 395 (3d Cir. 2010). “Because
failure to satisfy either prong defeats an ineffective assistance claim,
and because it is preféla to avoid passing judgment on counsel's
performance when possibleStfickland 466 U.S. at 69B8],”
courts should address the prejudice prong first where it is dispositive
of a petitioner’s claims.United States v. Cros808 F.3d 308, 315
(3d Cir. 2002).

Judge v. United State$19 F. Supp. 3d 270, 280-81 (D.N.J. 201%).his petition, Petitioner

raises various ineffective assistance claims, each of which this Cdumtldiiess in turn.



a. Petitioner’s claim that counsel failed to consulvith him

In his first ineffective assistance claim, Petitioner asserts that trial calidsedt
“adequately consult with [him] at the jail prior to trial.” Petitioner furthtates that he believes
that this “failure” prevented counsel from developagound trial strategy and investigating all
possible defenses. Petitioner, however, fails to provide any factual suppors fasgartion.
He makes no allegations as to what counsel might have discovered with more discitksion w
Petitioner, or what counsel failed to turn up in so failing. Petitioner has thus providem&o m
than a bald assertion of ineffective assistance, and has provided no factual suppodsiotisagg
he suffered any prejudice as a result of this alleged failure. BecausanBetas failed to
provide any factual information as to the prejudice suffered and has provided no more than a
bald assertion of deficient performance, Petitioner’s first claim is cleatiyput merit as
Petitioner has shown neither deficient performance nor prejudsee Palmer592 F.3dat 395,
see also Brown v. United Staté&. 13-2552, 2016 WL 1732377, at *4-5 (D.N.J. May 2, 2016)
(a claim that cousel failed to investigate requires a showing as to what information would have

been produced and how that information would have changed the outcome of trial).

b. Petitioner’s identification related claim

Petitioner’s chief contention is that trial counsel was ineffecggardinghis request for
aWadehearing as to the out of court identifications by Petitioner’s victims. Eslbgntia
Petitioner asserts that had counsel properly challenged the identificdteyngyduld not have
been admissible at trial A Wadehearing is not required in every case wherein a defendant

challenges out of court identificationsSee Watkins v. Sowdedl9 U.S. 341, 349 (1981). To



show that he was prejudiced by counsel’s failure to sé®kdehearing,a petitioner “must

show that he would likely have prevailed on [his] suppression motion and that, havingepsevail
there is a reasonable likelihood that he would not have been conviciéaihas v. Varned28
F.3d 491, 502 (3d Cir. 2005).

The Supreme Court set forth the standard which governs the admissibility of an out of
court identification inManson v. Brathwaite432 U.S. 98, 116 (1977). PursuanManson an
identification procedure violates due process and the identification at iSaadnsissible where
the procedure sl was tinnecessarily suggestive and . . . create[d] a substantial risk of
misidentification.” United States v. Brownlgd54 F.3d 131, 137 (3d Cir. 20068ge also
United States v. Anthon#58 F. App’x 215, 218 (3d Cir. 2012)Even where the procedure
used was so suggestive, “reliability is the linchpin in determining the admissibility
identification testimony . . . The factors to be considered . . . include the opportunity of the
witness to view the criminal at the time of the crime, the witnegg'edeof attention, the
accuracy of the prior description of the criminal, the level of certainty detnabed at the
confrontation, and the time between the crime and the confrontation. Againstittese it to
be weighed the corrupting effect of theggestive identification itself.” Anthony 458 F. App’x
at 218 (quotindanson 432 U.S. at 114).

Here, Petitioner asserts that trial counsel should have raised the issedlbetoial
court that he raised on appeal and argued that the identificatimstie here were unduly
suggestive because the procedures used violated the New Jersey Attorney <gpurckehiies
for identifications insmuch as the lead detective in his case conducted some of the

identifications in which the victims were unabladentify anyone, because the same officer
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(who was not initially part of the investigation) conducted multiple identificationgaiures
with multiple victims in which each identified Petitioner’s photograph aftergoghown it as
part of an array for #nfirst time and because the authorities did not keep a record of the
colloquies which passed between the officers and the victims during the iatieag
Initially, this Court must note that, as the Appellate Division observed, the AttGaeeral
guidelines “specifically provide that failure to follow them does not constgrgunds to
invalidate an identification, a point noted by the [New Jersey] Supreme Cdviahs 2011
WL 2496243 at *3see also State v. Delgadi88 N.J. 48, 61 n. 7 (2006)Thus, that the
detectives did not follow the guidelines in and of itself is insufficient to show #tgitiRer
would have succeeded on his motion to suppress the identifications, Petitioner|hsiniveti
that the procedures used were unduly suggestive and that the identificatiodssl#tkesnt
reliability to be admitted in any event.

Petitioner has failed to present sufficient evidence to suggest that theigdéont in
this case were unduly suggestive. While it is certainly not prefei@bde involved officer to
conduct an identification, the witnesses did not identify Petitioner, whose photograyplotwa
present, during the photo arrays conducted by the detective in this case. Téareaynly
resulting in Petitioner’s identification walse third conducted after Petitioner’s arrest on drug
charges, which was conducted yuminvolved officer, albeit one who showed the array to
multiple witnesses, all of whom identified Petitionefhat the same officer showed the photos
to each witnessvhile not ideal, is insufficient to convince this Court that the identification in
this case was unduly suggestive. Any suggestiveness that might resdltgodalthe weight

of the identification, not its admissibility. Likewise, that the conversdigtween the withesses

11



and the officers was not preserved for the record might not be ideal nor perfedhendew
Jersey guidelines, but, without more information which would suggest some underhanded or
suggestive activity by the officers, the lackaofecord of what passed between the witnesses and
the officers is not sufficient to show that the procedures in this case were unglyggtsee.
Indeed, although testimony on the issue was not fully developed at trial, thevpthiesses
actuallytestified that “they did preserve the photo arrays from which the witnielesegied
[Petitioner], and they kept a record of what the witnesses said when they made the
identifications.” As such, it appears that, contrary, to Petitioner’stesserthe police did, to
some extentkeep a record of the exchange between officers and the victims during the
identification procedures, and Petitioner has not shown that the record that wiaslikepes
that the identification was unduly suggestivEven wherall of Petitioner’s claims of
suggestiveness avgewed together, Petitioner has thus presented no facts which would convince
this Court that the identification in this case was unduly suggestive.

Even if Petitioner had been able to show that the procedures themselves were unduly
suggestive, nothing in the record suggests that the identifications in this mattemeostill
have been admissible. Looking to lansonfactors,the victims in this matter had a
considerable ability to view Petitioner at the time of the crime, including hisaaPetitioner
and his co-conspirators had not covered their faces, and considering the fact tharéhey w
robbed at gun point, Petitioner and his fellasgailantsertainly would have commanded the
victim’s attention. Likewise, that Petitioner’s-conspirator then shot and killed one of the
victims suggests that the incident would have been strongly imprinted in the minds of the

victims. The identification in this case took place only a few maatties the shoting, and

12



despite being given two opportunities to dongthin a fewdays andveeks of the shootinghe
victims did not misidentifyanother individuain Petitioner’s placeuring the first two photo
arrays, each identifying Petitioner once his photo was presented in the ithyrd &he victims’
testimony at trial likewise indicated that each was certain of Petitioner’s involven@wen
Petitioner’s failure to show that the procedures used here were unduly sugdestislear from
thesefactsthat the identifications were sufficiently reliable to be admitted at tridius,
Petitioner has failed to show that he likely would have succeeded on his suppressorambti
counsel raised these arguments, and thus has not showauhs¢lcwas ineffive in failing to
make these clain’. Thomas 428 F.3d at 502.

Petitioner also asserts that trial counsel was ineffective in failing to raise certain
inconsistencies at trial and at M&adehearing regarding two of the victim€Ragland and
Faubert. Petitioner takes issue with Ragland testifying that he identified fretgiphoto
twice even though the record and Petitioner both assert that he was only shaamePstit
picture during tk third photo array, and Faubert’'s having initially claimed that Petitionetivea
one who shot his friend rather than one of the other robbers involved in this inciiemnd.
Faubert, it is clear from the record that Faubert was-@xa@siined on this issue at length, and

Faubert was consistent throughout that Petitioner was one of his assailantshewgas

2 This Court must also note that defense counsel extensivelyerassned the officers in this
case as to proper identifications procedures and the procedures used in thisatasansel
emphasized the issues with the identifications during his summeatid called the jury’s
attention to the alleged procedural infirmities, and that the trial court gay yren
identification instruction. Thus, it is doubtful that counsel can be s&idvwe been deficient
with regardto the identification issue.
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inconsistent as to whether Petitioner was the one who shot his fri@skDdcument 13
attached to ECF No. 6 at 3¥).

As to Ragland, Pdtoner’s assertions are inaccurate. Ragland specifically testified on
crossexamination that therst time he made an identification wafen he was shown
Petitioners picture as one of several picture@Document 12 attached to ECF No. 6 at Z6D-
Although Ragland said that he saw others who looked similar to Petitioner and told Ipsiece t
were people who “looked like” the guy, he did not identify them in Petitioner’s.placany
event, counsel directly croexamined Ragland on this issue aigln and clearly brought it to
the jury’s attention. I¢l.). Thus, to the extent that Petitioner asserts counsel should have
brought the issue to the jury’s attention outside of his motion to suppress, counsel did so, and
Petitioner’s claim on that basis must also fallo the extent that Petitioner asserts that counsel
also should have raised Detective Smith’s actions seeking to keep Petitiargrspect in this
case in relation to the identification, Petitioner has failed to present atgneeito sggest this
was improper in light of Petitioner’'s connection to one of the stolen cell phones and the
identification of Petitioner by the victims, and as such counsel’s failure ®tras“issue” is
likewise not ineffective assistance of counsel.

In arelated claim, Petitioner also asserts that the trial court erseéaispontdailing to
require a fulMadehearing after the procedural imperfections Petitioner raises above came to
light. As this Court explained above, the infirmities Petitioneresaere insufficient to show
that the identification procedures used in this case were unduly suggestiveetitimer had
not made out even a prima facie showing of undue suggestivggmesshe claim he did raise

before the trial court was without meeais the witnesses had not been shown Petitioner’s photo
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on multiple occasions, and as Petitioner has failed to provide facts which woulditiersutid

make out a threshold showing of undue suggestiveness after the fact, Petitioneutmaailed

to show that a fur Wadehearing was necessary in this gdsealone that the trial court should
have required ongua sponte Petitioner’s claim that the trial court erred in not holding a fuller
Wadehearing beyond the one requested by defense counsel is thus without merit and does not

provide a basis for habeas relief.

c. Petitioner’s prosecutorial misconduct related claim

Petitioner next asserts that counsel proved ineffective by failing to objentdrak
comments made by the prosecutor during summation which Petitioner believeseahtmunt
prosecutorial misconductPetitioner specifically takes issue with counsel’s failure to object to
the following statements by the prosecutor in her summation:

Now, one of the things you’ll have to do is jedthe credibility of

the witnesses who were there [and] who chefere you; [including

the victims] Nicole Richardson, Kiana Basden, Jason Faubert and
Isaiah Ragland.

If in fact, each of these witnesses said in their statements that
night to the policeafter what happened exactly the same thing
clothing, by height, by weight, then | would submit you would say
to yourself, you know what, that seems a little too coached.

| asked the time period, the detective what time was the
statement taken from these various people, because you have to, you
know, we're sitting here two years later. You have to imagine, first
of all, keep in mind their age. Now Nicole Richardson iydars
old, they’re all young basically late teenagers, young adults. But
the horror of what had occurred to them that night, Isaiah Ragland
said it best on crosexaminationunder questioning by [defense
counsel]. My best friend was just murdered in front of me, you
know, and his statement was at six in the morning.
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So you keep that in mind, all right. When they’re giving
descriptions, and consider [defense counsel] said well Kiana Basden
was trying to [p]ull a fast one. | submit to you that theseegses
were credible, and you judge credibility every day in your life, all
right. It's not some arcane thing, with your kids, with people you
work with, you know if somebody is being up front with you. Or
they might have made a mistake, or they mighthsaid an honest
mistake.

Yesterday | think there waa different sheriff's officer
sitting there than there is today. If every one of us wrote down what
the guy yesterdajlooked like], how tall he was, how much he
weighed, what his hair is like, probably [there would be] some
differences. Maybe somebody would say &et somebody
would say five 11. Does that mean if you said six feet and you said
five 11 somebody’s lying? Oh, one said six feet, one said five 11.
You have to look at the materidhe material that is significant,
important descriptions that were given that night. And they're
consistent with all of these witnesses that night, given in the
aftermath of this horror that had just occurred. They're consistent
with what happened.

[Counsel describes the scene before the crime, noting that
Kelly, Basden, and Ragland were all in a hallway near some steps
before Petitioner and his co-defendants arrived].

A few minutes later Nicole Richardson is leaving the
building and a female enger Generally they're consistent, all of
these witnesses later when they give their statements, the female has
a trench coat on. There’s a North Face jacket by that individual,
that first male. And then the female comes in and two males come
in. They al describe the shooter [as] having a silver gun. And
that’s the gun that's used.

They describe the other individual, the other male as having
a black gun, and that’s significant. Because later on, you keep in
mind, that was said that night. Later on, you look at, you know,
what was proven. So when you judge the credibility of all of these
witnesses, think abowvhat they said that night and whether they
were consistent in the material aspects, the important aspects,
because you’'rgoing to have differences. In any situation like this,
between silver, between gray, and so forth.
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| submit to you when you look at all of these witnesses who
came in, [Defense counsel] says they're trying to . . . pull a fast one.
You decide. And bubmitto you that they were not. In here, or
that night. They described to the best of their ability what they saw
that night[.]

And like | said, keep in mind what Isaiah Ragland said, he
was completely emotional and distraught. You know, when you
arrive, there’s a lotfoquestions at the scene with this responding
officer. | mean you have somebotterally actually truly. . .
bleeding to death. What is this officer supposed to do, wait a
minute, | got to fill this form out and check off mustache or not
mustache, or this or that in other boxes on a form.

| mean use your common sense when you're examining
these things. And what you ultimately have to do after judging the
credibility of what these witnesses said that happened that night, and
then looking at the ideifications made, is look at the integrity of
the identifications. And you look back and say is the identification
ultimately made consistent with what they said that night in material
aspects. And | submit to you that it is.

[Counsel then turns to isssi®efense counsel raised as to the police
investigation as to Petitioner.]

And so the detective gets phone records, applies for a
warrant, gets the warrant, ultimately gets records back. The phone
records in this case are very significant. | never, daibn’t say
now, how could we possibly know who'’s on the other end of the
phone. If I lost my phone tomorrow and somebody’s making calls
on it, who knows who it is.

But, what is significant, and this goge] when you decide
[whether Petitioner waghere. Of course we don’t know who is
answering the phone of [Petitioner]. We don’'t know who is
making the calls. But look at these phone records, because you can
ascertain from the timing here you have Jason Faulpérdse, the
victim’s phone, taken in the robbery homicide, the approximate time
being shortly before 10 p.m. of the robbery homicide, and then 11
minutes after 10 there’s a call from Jason Faubert’'s phone to this
phone number].]

It turns out we later find out that's [Petitioner’s] phone.
What do you think happens after a traumatic instance of the people
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involved who commit a crime like this? They split up. They call
each other. That is a logical inference from this. Is it a
coincidence that the [stolen phe] is calling [Petitioner]? Maybe.
If that was all you had in this case, thisis it. You’d say well, you
know what, who knows.
[Counsel goes on to explain that the phone evidence didn’t stand on
its own, but explains why the police began investigating Petitioner
based on the numerous calls between the stolen phone and
Petitioner.]

(Document 15 attached to ECF No. 6 at 39-46).

Petitioneralleges that coue$ should have objected to these statements because they
amount to prosecutorial misconduct. Under New Jersey law, pitosgtare expected to make
vigorous and forceful closing arguments, their primary duty is to see thagjistione.
Prosecutors are permitted to respond to arguments raised by defense cowmgehsdhey do
not stray beyond the evidence. Prosecutorial misconduct will constitute grounelscical
only where it is so egregious as to deprive defendants of a fair ti&thte v. Morais819 A.2d
424, 428-29 (N.J. App. Div(jnternal citations omittedyertif. denied 832 A.2d 322 (N.J.
2003). Under Federal law, prosecutorial misconduct is similarly insufficient tauvea
conviction unless it “so infect[s] the trial with unfairness as to make the resciiimnvgction a
denial of due process.Reid v. Beard420 F. App’x 156, 159 (3d Cir. 2011) (quotiBgnnelly
v. DeChristoforg416 U.S. 637, 643 (1974))A prosecutor's comments must therefore always
be viewed “in context and in light of the entire trial, assessing the sevktity conduct, the
effect of [any] curative instructions, @the quantum of evidence against the [petitioneifl’at
159.

Viewing the comments made in this case in context, it is clear that the prosecutor’

discussion of the evidence produced at trial was entirely fair comment. Hageadetitioner

18



decrieswere direct responses to the arguments of Petitioner’s counsel which sddlastbe
jury should disregard the eye witnesses based on certain inconsistenciessiatéeients, and
regarding the phone record evidengg&eeDocument 15 attached to EQFe. 6 at 13-18). In
response to these attacks, the prosecutor reviewed the produced evidence unytaii |
discussed that evidence and the reasonable inferences to be drawn therefromeshitharg
what inconsistencies there were were natural results of a traumatic experience arat were n
material to the actual statements the witasladgiven. Counsel’s discussion of the phone
records was likewise fair comment on the testimony regarding howoRetitame to be a
suspect in this matter and arfeesponse to Petitioner’s counsel’s summation. Thus, these
comments were not prosecutorial misconduct, and counsel could not have been ineffiective f
failing to challenge them as an objection to these comments would have been wehbut m
See Morais19 A.2d at 428-2%Reid 420 F. App’x at 159Jnited States v. Alded50 F. App’x

151, 152 (3d Cir. 2011) (“[c]ounsel cannot be ineffective for failing to raise merkzgss”).

d. Petitioner’'s claim that counsel failed to challenge the telephone recard

Petitioner next claims that his trial counsel was ineffective for failing to chaltbege
admission of his telephone records at tridlpecifically, Petitioner takes issue with the
admission of these records as a business record. Strongly umdgrPetitioner’s claim,
however, is that counsel immediately objected to the admission of the records, anthétwals
court, eroneously, who determined that the records should be admitted under the business record
exceptionto the hearsay rule See Evans2011 WL 2496243 at *5. While acknowledging that

the trial court had erred in treating the records as a business recordbseheeaof the
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appropriate foundation, the Appellate Division determined that the admission of thasnecor
this case was harmless beyond a reasonable doubt, and that their admissisaffigsmt to
warrant a reversal of Petitioner’s conviction regardless of whether thady e considered
“testimonial” hearsay sufficient to impugn the Confrontation Clause udavford Id. at *5
6; see also United States v. Jimergl3 F.3d 62, 79-81 (3d Cir. 2008) (the improper admission
of testimonial hearsay not grounds for reversadrgtithe hearsay’'s admission was harmless
beyond a reasonable doubt). Nothing in the record suggests that this conclusion weas in err
The admission of testimonial hearsay in violatio€odwford will not provide grounds
for the reversal of a convicin where it is harmless beyond a reasonable dodiohenez513
F.3d at 80. Such evidence is harmless beyond a reasonable doubt where “the error did not
substantially sway or substantially influence” the jury’s verditd. (quotingUnited States v.
Iskander, 407 F.3d 232, 240 (4th Cir. 2005)). Here, the telephone records were admitted only to
show why the police began to treat Petitioner as a persoreoéshin their investigation
insomuch as one of the stolen cell phones had been used to call Petitioner repeatedhg includi
shortly after the robbery.SeeEvans 2011 WL 2496243 at *5-6. As the Appellate Division
noted, those telephone records can clearly be said to have been harmlessse thiseoahe
staggering evidence of Petitioner’'s ggitoduced at trial including not only the testimony of
several eye witnesses all of whom identified Petitioner, but also Petitionafession to the
police wherein he admitted his participation in the robbery, if not the murder of whicashe w
acquitted Given the strong evidence of Petitioner’s guilt, including Petitioner’ssatiin
thereof to the police, the Appellate Division was entirely correct in deterginat the

telephone records “were a drop in the ocean of evidence” which proved Pésitgnkr Id. at
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*5. Given this ocean of evidence, and the limited purpose for which the records wereased —t
show why police began to suspect Petitioner, it is clear that the phone records did not
substantially sway or influence the jury, and the admission of those records, exaimgshey

were testimonial hears&ywas clearly harmless beyond a reasonable doubt. As such, Petitioner
was not prejudiced by counsel’s failure to more “zealously” object to the sidmisf the

records, and Petitioner $idailed to show ineffective assistance of counsel.

e. Petitioner’s police notes related claim

Petitioner next asserts that counsel was ineffective in failing to request thatithe ju
instructed to disregard the testimony of Officer Smith or for disah of Petitioner’s case
because Smith testified at trial that he had destroyed his notes after draftinglhispiort. As
the Appellate Division explained to Petitioner on direct appeal,

By 2007, the [New Jersey] Supreme Court had twice noted its
disapproval “that police officers engage in the seemingly routine
practice of destroying their contemporaneous notes of witness
interviews after the preparation of formal reportsState v. Branch

182 N.J. 338, 367 n. 10 (200%tate v. Cogkl79 N.J. 533, 542 n.
3(2004). The Court stated this more pointedly three years after this
trial, in State v. P.$.202 N.J. 232, 240 (2010). Finally, in 2011,
the Court explicitly held that police officers may not destroy their
notes, such notes must be turned deethe defense in discovery
pursuant to [the N.J. Court Rules], and failure to preserve the notes
could warrant an adverse inference char&tate v. W.B[205 N.J.

588, 60809 (2011)]. However, iV.B, the Court also specifically
provided thatts holding would be prospective only.ld]].

Evans 2011 WL 2496243 at *6.Thus, at the time of Petitioner’s trjgdolice officers were

under no requirement to retain their initial notes in place of final reports. dpeleen hadV.B.

3 A finding this Court need not, and does not make.
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been in place, the only thing to which Petitioner would have been entitled was an adverse
inference charge permitting the jury to assume that the officer destroyemtdssm strengthen
the State’s case, and not an order directing the jury to disrégaadficer’s testimony nor the
dismissal of Petitioner’s chargedd.

Even had Petitioner been in theory entitled to an adverse inference chadem#se
destruction of the notes, Petitioner would not be able to show that he was prejudicedasehis
Although counsel did not move to dismiss or to have the officer’s testimony dismissed] nor di
he request an adverse inference charge, counsel not only cross-examinedeheroffie issue,
but argued at length in his summatmegarding the desiction of the notes, specifically arguing
that the officer destroyed the notes because they would have contradictedrhntestitrial.
(SeeDocument 15 attached to ECF No. 6 at 34-36). Counsel argued forcefully that teere wa
information missing m the officer’s testimony and report, and that the officer deliberately
destroyed his notes because it would fill in those alleged gaps with informati@ithiea ran
counter to the officer’s testimony or would weaken the State’s cddge. (Thus, ahough no
adverse inference charge was given, counsel put the issue directly befarg #mel argued that
they should use the destruction of the notes as a basis to question or outright rejecette off
testimony. Thus, Petitioner suffered no pdége as he effectively received the same benefit he
could have gotten from an adverse inference chatgenave the issue of the destruction of the
notes put before the jury as a basis for rejecting the officer’s testiammhcredibility. Counsel
thus used the destruction of the notes as a basis for his argument on PetitionHriis bepaort
of both the contention that the officer’s coerced Petitioner into giving a falsessoo through

a lengthy interrogation and that the identifications wereesamat suspect.Thus, it appears,
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based on the lack of caselaw to support Petitioner’s assertion and counselis déeggthent at
summation, that counsel was not deficient and Petitioner suffered no prejuditgonétenas
thus established neither pgpof an ineffective assistance claim, and his claim is thus without

merit.

f. Petitioner’s alibi related claim

Petitioner also asserts that trial counsel was ineffective in failing to “obtaieyweand
use [his] phone records to disprove the State’s theory” of the case. (ECF No. 1 at 33).
Petitioner, however provides no elaboration as to how these phone records would have provided
an alibi. Considering the only phone records at issue in this case show thanéteticeived
phone calls from one of the stolen phones shortly after the robbery, it is difficaé tww the
records would support this alleged alibi. Petitioner, in support of his contentioagdiniétects
this Court to the portion of his initial PCR brief which argued that the phone recordd bhuel
been held inadmissible under the Confrontation Claus. (Document 29 attached to ECFE No. 6 a
70-74). This argument provides no support for Petitioner’s assertion that thene was a
undiscovered alibi defense hidden somewhere in the phone records that he argues should never
have been admitted in the first place. Ultimately, Petitioner has provided edhaara bald
assertion of ineffective assistance of counsel and has provided no factuatoratfgport his
assertions, and as sugas failed to establish his entitlement to reliee Palmer592 F.3dat

395.

g. Petitioner’s inconsistent verdict and weight of the evidence claim
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Petitioner also claims that trial counsel was ineffective in failing to challenge ttietver
based on the sufficiency of the evidence or an argument that the verdict was incbnsist¢o
the sufficiency of the verdict, given the strong evidence of Petitionersigeliiding his own
confession and the testimony of numerous eye witnesses/victims, it is abunkiamttihat no
motion challenging the sufficiency of the evidence against Petitioner wouldsheveededsee,
e.g., Jackson Wirginia, 443 U.S. 307, 319 (1979) (verdict against the weight of evidence only
where, viewing the facts in the light most favorable to the State, no reasoreatdé fict could
have found the elements of the crimes charged beyond a reasonableataldaty)nsel could
not have been ineffective in failing to bring such a meritless argument to thés@aterttion.
Aldeg 450 F. App’xat 152.

Petitioner’s claim that counsel should have argued that the verdict was iteninisiss
no better. Petitioner argsi¢hat hisverdict was inconsistent insomuch as he was convicted of
armed robbery, which requires the presence of a weapon, but was acquitted of veajoois w
possession chargesetitioner’'s argument, of course, ignores the facttttejury likely
determined thaPetitionerwas guiltyof armed robbery as an accomplice to hiconspirator
who certainly had a gusincehe shot and killed one of the victims, while still finding factually
that Petitioner himself had not possessed a firearm sufficietite jury to conclude that he was
guilty of the various weapon offenses. In any event, inconsistgnterdicts in and of
themselves do not render a conviction unconstitutiorgge, e.g., United States v. Poy4t9
U.S. 57, 63 (1984 )State v. Bankad861 A.2d 110, 117-18 (N.J. 2004). Even if, as Petitioner
asserts, his conviction for armed robbery were inconsistent with his being found nooGnt

weapon offenses, this would provide no basis for the overturning of his conviction, and a motion
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on that basis would have been fruitless. As such, counsel was not ineffectiliagridaiaise

this argument before the trial courtd.; Aldea 450 F. App’xat152.

h. Petitioner’s jury instruction claim

Petitioner next asserts that trial counsel was ineffective in failing to object tayhe ju
instructions. Specifically, Petitioner asserts that counsel should have objected to theurial co
telling the jury that attempted robbery and robbery are “one in the(sa&he In making this
argumenthowever, Petitioner points the Court’s attention not to the jury charge, but to lthe tria
court’'s answeto a question as to robbery and attempted robbery raised by the jury after the
charge. (Document 16 attached to ECF No. 6 Hi)5- In any event, té trial court never told
the jury that the two were one and the same. Indeed, in the very transcript to vitichePe
directs the Court’s attention, the trial judge went out of his way to make syueythmderstood
the difference between the two@fises. Ifl.). Thus, Petitioner’'s assertion is utterly without
merit, and counsel could not have been ineffective in failing to raise such an obje&tdea

450 F. App’xat152.
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i. Petitioner’s claim of ineffective assistance of appellate counsel

Petitioner also claims that he received ineffective assistance of appellatelcoline
Stricklandstandard applies to claims of ineffective assistance of appellate coussah v.
Robbing 528 U.S. 259, 285 (2000). “[If’a well established primge[, however,] that counsel
decides which issues to pursue on appaak’ Sistrunk v. Vaugh@6 F.3d 666, 670 (3d Cir.
1996), and appellate counsel need not raise every nonfrivolous claim a defendang.request
Jones v. Barnegl63 U.S. 745, 751 (1983)As a brief that raises every colorable claim runs the
risk of “burying good arguments,” the centerpiece of effective Appellate adyas winnowing
out weaker claims in favor of those more likely to provide an appellant with rdlie at 753,
see als Smith v. Murray477 U.S. 527, 536 (1986). Thus, the Supreme Court has held that
“[g]enerally, only when ignored issues are clearly stronger than those paseitlthe
presumption of effective assistance of counsel be overcor8eg& Robbin$28 U.Sat 288
(quotingGray v. Greey 800 F.2d 644, 646 (7th Cir. 1986)Petitioner specifically asserts that
appellate counsel was ineffective in the following ways: in failing to raissttiieiency of the
evidence or inconsistent verdict argunsetiscussed abovig, failing to raise the jury instruction
issue discussed above, and in failing to “adequately argue” that the triaéoedrin admitting
Petitioner’s statement to the police. As to the first two claims, Petitioner’s claimstlaoet
merit for the reasons discussed above. Because Petitioner’s inconsistet weidht of the
evidence, and jury instruction claims are meritless, appellate counsel wasffedttive in
failing to raisethose claims on appeal.

Petitioner also asests that counsel should have raisedianda claim on appeal. The

only basis Petitioner provides for such a claim, however, is that police did not flb@er
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“procedure and guidelines” and that the “time frame of the interrogation, 7:30 a20.gl2x.,
was inconsistent with the detective’s testimony at trial.” Petitioner providesther
elaboration as to this allegdtiranda claim.

Prior to trial, the trial Court heldMiranda hearing to determine whether Petitioner’s
rights had been violate At that hearing, the jury heard the testimony of Detective Smith who
testified that Petitionervas advised of hisiranda rights verbally prior to being interrogated,
that Petitioner said he understood his rights, and that Petitioner verbally waiveddhtse
(Document 6 attached to ECF No. 6 atZ3j: The eétective also testified that Petitioner
eventually executed a written waiver of his rightdd. &t 23). The detectivdurthertestified
that, after waiving his rights verbally, he admitted to his involvement in the rqladvetyhat
after waiving his rights in writing he gave a signed statement to the sarcie eff at 2330).

Based on this testimony, supported by documentary proof including the signed waiver
and signed statement, this Court cannot conclude thaflmagda claim Petitioner wishes had
been raised on appeal was clearly stronger than those that appellate coursmishida raise.
SeeBerghuis v. Thompkind60 U.S. 370, 382-83 (201MQlirandanot violated where a
defendant knowingly and voluntarily waives his rights prior to making a statemémdeed, it
appears that the admission of Petitioner’'s statement was entirely progretlhge waiver of
Petitioner’s rights and Petitioner’s giving both an oral and writtgteent after that waiver.

Id. Petitioner’'s vague assertions of inconsistent trial testimony, without elemorare patently
insufficient to suggest otherwiseAs such, Petitioner has failed to show that he suffered

ineffective assistance of appellate couns8ke Robbin$28 U.Sat 288.
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. Petitioner's cumulative error claim

In his final claim, Petitioner asserts that this Court should consider thigytotahe
errors at trial to determine whether Petitioner suffered ineffectivaassesof counsel.
Petitioner, however, has failed to show that counsel was ineffective in any @ilms,and has
not shown that the trial court otherwise committed reversible error. Viewsrddmms in the
aggregate does not improve Petitionet@ms Petitioner has failed to show that he suffered
any prejudice from counsel’s actions, and as such cannot establish ineféssistance. As
such, Petitioner’s cle that counsel’s “failures” in the aggregate present a case of ineffective

assistance of counsslwithout merit.

Il . CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. 82253(a)petitioner may not appeal fromfimal order in ehabeas
proceedingvherethat petitioner’s detention arisestaf hisstate courtonviction unles$e has
“made a substantial showing of the denial of a constitutional fighA petitioner satisfies this
standard by demonstrating that jurists of reason could disagree with thet daitrt’s resolution
of his constitutional claims or that jurists could conclude that the issues pebent are adequate
to deserve encouragent to proceed further."Miller-El v. Cockrell] 537 U.S. 322, 327 (2003).
Because Petitioner’'s habeas claims are without merit, he has failed to make gialbstamng
of a denial of aonstitutional rightLikewise, because jurists of reason could not disagree with
this Court’s conclusion that Petitioner’s claims are without mirgtpetition is not adequate to
receive encouragement to proceed furth&his Court shall therefore deny Petitioner a certificate

of appealability
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V. CONCLUSION

For the reasons stated above, Petitioner’s petition for a writ of habeas isdiiiSIED

andPetitioner is DENIED a certificate of appealabilityAn appropriate order follows.

Dated: June 6, 2016 g/ Susan D. Wigenton
Hon. Susan D. Wigenton,
United States District Judge
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