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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ARELIS PIMENTEL,
Civil Action No. 15-2662 (JLL)

Plaintiff,
V. OPINION

CAROLYN W. COLVIN,
ACTING COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

LINARES, District Judge

This matter comes before t@®urt upon the appeal of AreBmentel (“Plaintiff”) from
the final decision of the Comssioner upholding the final deteimation by Administrative Law
Judge (“ALJ") Michal Lissek denying Plaintiffspplication for disability insurance benefits
(“DIBs”) and supplemental security income (“SSlihnder the Social Security Act (the “Act”).
The Court resolves this matter on the parties’ bpefsuant to Local Civil Rule 9.1(f). The Court
has reviewed the parties’ submissions. Ferftillowing reasons, the Court affirms the ALJ’s
decision.

. BACKGROUND'!

The Court writes for the parties who are familidth the facts and procedural history of
the case. The Court therefapecifically addresses in thiscussion below only those facts

relevant to the issues raised on appeal.

1“R.” refers to the Administrative Record, whiases continuous pagination and can be found at
ECF No. 5.
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.  STANDARD OF REVIEW

A reviewing court will uphold the Commissionefactual decisions if they are supported
by “substantial evidence.” 42.S.C. 88 405(g), 1383(c)(3pykes v. ApfeR28 F.3d 259, 262 (3d
Cir. 2000). “Substantial evidence means suclvegleevidence as a reamble mind might accept
as adequate to support a conclusion,” and iless than a preponderance of the evidence but
more than a mere scintilla.Jones v. Barnhast364 F.3d 501, 503 (3d Cir. 2004). Additionally,
under the Act, disability must be establishedobyjective medical evidence. To this end, “[a]n
individual's statement as to pain or other syongs shall not alone be conclusive evidence of
disability as defined in this section.” 42 UCS.§ 423(d)(5)(A). Instead finding that one is
disabled requires:

[M]edical signs and findings, established by medically acceptable

clinical or laboratory diagnosti techniques, which show the

existence of a medical impairment that results from anatomical,

physiological, or psychological abnormalities which could

reasonably be expected to produihie pain or other symptoms

alleged and which, when considereith all evidence required to be

furnished under this paragraph .would lead to a conclusion that

the individual is under a disability.
Id.; see42 U.S.C. § 1382c(a)(3)(A). Factors to ddes in determining how to weigh evidence
from medical sources include: (1) the examinnmetationship; (2) the &ratment relationship,
including the length, frequency, tuae, and extent of the treatnip(B8) the supportability of the
opinion; (4) its consistency withétrecord as a whole; and (5gtbpecialization of the individual
giving the opinion. 2C.F.R. § 404.1527(c).

The “substantial evidence standard deferential standard of reviewJbnes 364 F.3d at
503. The ALJ is required to é¢ forth the reasons for his @gion” and not merely make

conclusory unexplained findingBurnett v. Comm’r of Soc. S&20 F.3d 112, 119 (3d Cir. 2000).

But, if the ALJ’s decision is adequately exipled and supported, the Court is not “empowered to



weigh the evidence or substitute its conclusions for those of the fact-fintfdhidms v. Sullivan
970 F.2d 1178, 1182 (3d Cir. 1992). It does$ matter if thiSCourt “actingde novomight have
reached a different conclusion” than the CommissioMansour Med. Ctr. V. HeckleB06 F.2d
1185, 1190-91 (3d Cir. 1986)). Finally, theifthCircuit has made clear thaBtirnettdoes not
require the ALJ to use particular language or aglitve a particular format in conducting his [or
her] analysis. Rather, the functionBixirnettis to ensure that there is sufficient development of
the record and explanation of findingspermit meaningful review.Jones 364 F.3d at 505.

[I. THE FIVE STEP PROCESS AND THE ALJ'S DECISION

A claimant’s eligibility for benefits is goveed by 42 U.S.C. § 1382. Pursuant to the Act,
a claimant is eligible for benefits if he meets the income and resource limitations of 42 U.S.C. 88
1382(a)(1)(A)-(B) and demonstrates that he iskdeshbased on an “inability to engage in any
substantial gainful activity by reason of any meliiyadeterminable physical or mental impairment
which can be expected to result in death or tvhias lasted or can lexpected to last for a
continuous period of notds than twelve months.” 42 U.S&423(d)(1)(A). A person is disabled
only if his physical or mental impanent(s) are “of such severityahhe is not only unable to do
his previous work, but cannot, cadering his age, education, andnk@xperience, engage in any
other kind of work which exists in the natal economy.” 42 U.S.C. § 423(d)(2)(A).

The Third Circuit has summarized “the figgep sequential evaluation for determining
whether a claimant is under a disability, as set forth in 20 C.F.R. § 404.1520" as follows:

In step one, the Commissioner must determine whether the claimant is currently

engaging in substantial gainful activitg0 C.F.R. § 404.1520(a). If a claimant is

found to be engaged in substantial agtivihe disability claim will be denied.

Bowen v. Yuckerd82 U.S. 137, 140 (1987).

In step two, the Commissioner must detime whether the claimant is suffering

from a severe impairment. 20 C.F.R. 8§ 404.1520(c). If the claimant fails to show
that her impairments are “severe,” she is ineligible for disability benefits.



In step three, the Commissioner compdhesmedical evidence of the claimant's

impairment to a list of impairments presumed severe enough to preclude any

gainful work. 20 C.F.R. § 404.1520(d). If a claimant does not suffer from a listed

impairment or its equivalent, the anag/proceeds to steps four and five.

Step four requires the ALJ to consider whether the claimant retains the residual

functional capacity [(“RFC”)] to perfornmer past relevant work. 20 C.F.R. §

404.1520(d). The claimant bedine burden of demonstratiag inability to return

to her past relevant workAdorno v. Shalala40 F.3d 43, 46 (3d Cir.1994).

If the claimant is unable to resume fi@mer occupation, thevaluation moves to

the final step. At this stage, the burddrproduction shifts to the Commissioner,

who must demonstrate the claimant isatap of performing dter available work

in order to deny a claim of disabilit0 C.F.R. § 404.1520(f). The ALJ must show

there are other jobs existing in signifitamumbers in the national economy which

the claimant can performoasistent with her medical pairments, age, education,

past work experience, anesidual functional capacityThe ALJ must analyze the

cumulative effect of all the claimant’s impairments in determining whether she is

capable of performing work and is not disabled.
Jones 364 F.3d at 118-19dfmatting and emphasis added). “Tdl@imant bears the burden of
proof for steps one, two, and four of this teBhe Commissioner bearsethurden of proof for the
last step.”Sykes228 F.3d at 263 (citinBowen v. Yuckert82 U.S. 137, 146 n.(3987)). Neither
party bears the burden of proof at step thideat 263 n.2.

The ALJ engaged in the above five-step sequential evaluation and found: (Step 1) that
Plaintiff “has not engaged in substantiginful activity since January 1, 2008” (Bt 19); (Step
2) that Plaintiff “has the following severe impaimtg degenerative disc disease of the spine and
depressive and anxiety disordersl. @t 20); (Step 3) tit Plaintiff “does nohave an impairment
or combination of impairments that meets or rallly equals the severitgf one of the listed
impairments” (d.); (RFC) that Plaintiff has the RFC “fmerform sedentary work . . . except that
she can lift 10 pages occasionally, walk and statadal of 2 hours and sit for 6 hours in an 8 hour

day[,] . . . needs to stretch for 2 to 3 minuteplace per hour[,] . . . can never climb ladders,

scaffolds, or crawl[,] . . . can bend and crouchasionally[,] . . . is limited to work that can be



learned in 1 month or less andtlinvolves simple instructions|,] . can have occasional contact
with supervisors and minimal contact with thengeal public[,] . . . can work in proximity of
coworkers but not together withem[, and] . . . is limited tavork where the routine does not
change throughout the dayd(at 21); (Step 4) th&laintiff “is unable to pdorm any past relevant
work” (id. at 28); and (Step 5) that considering Plaintiff's “age, education, work experience, and
residual functional capacity, thegge jobs that exist in significant numbers in the national
economy that [Plaintiff] can performid. at 25). A vocational expasstified that Plaintiff “would

be able to perform the requiremewf representative occupationgisuas table worker . . ., small
products final assembler . . ., ampoule sealer . . ., and patcHdr)” For these reasons, the ALJ
found Plaintiff wasnot disabled. I(l.) Plaintiff appears to challenge the ALJ’s reliance of Dr.
Martin Fechner as a medical expert, and thesiatiat steps three and five as well as the RFC
finding. (See, e.g.Pl.’s Br. at 10-11, 22.)

IV.  DISCUSSION

Prior to addressing Plaintiff's specific arguments, the Court notes that Plaintiff's brief fails
to comply with Local Civil Rule 9.1. Plaintifffrief contains no meaningful statement of the
issues for review, no statementfatts (separate from the praolceal history), minimal citations
to the record, and it does not caintan argument section that isvided into sections separately
treating each issue.” L. Civ. R.1(e)(5)(A)-(D). In fact, altough Plaintiff accuses the ALJ of
only using “the occasional out-of-context, cherry-picked entry,” Plaintiff cites to five pages of
medical records of the 694 page Record upport of her arguments. Although Plaintiff’s
arguments are therefore unclead amot meaningfully analyzed supported, the Court, to avoid
additional delay for re-briefingand to not punish the Plaifitifor her counsel’'s errors, has

addressed Plaintiff's argumentslaest as it understands them.



A. Dr. Fechner
Plaintiff, represented by Abraham Alter,ngeally attacks the AL3’ decision for giving
weight to the opinion of Dr.échner, who was called as a neadiexpert. Rintiff argues:

The instant case presents the sameegsthe same non-explanations, the same
rejections of evidence, the same labelaigestrictions and the same convenient
RFC as is evident in virtually every OBRdenial. This one because ALJ Lissek is
involved, also includes the same scandajmegedure which the Court refuses to
remedy; that is, that this ALJ calls aesffic medical experand only that specific
medical expert in 100% of the cases in alsbe uses a medical expert. This is not

a secret, this is not dismat and the Commissioner, awanf this practice hasn’t
tried to stop it. Worse, not a single judicial eyebrow is raised when a retired internist
is called uniformly to opine in areas wiedicine for which hdaas no training or
experience.

Pl.’s Br. at 10. This is not the first time Mrlt&r has made such an argument. At least as early
as 2005, Mr. Alter made virtually the same argunfeltteit in reference ta different ALJ). Mr.

Alter argued:

In the face of this objectively proven aalhically correlatedcondition, the ALJ
called his trusted team membBr. Martin Fechner, amternist who is called upon
to testify in every medical adsor case regardless of the fdwdt he is not an expert
on liver disease (or orthopedics, or pswgthy, or pulmonary disease) but yet is
called upon in every medicall@sor case by ALJ O’Leary.

Orriols v. Comm’r of Soc. SecCiv. Case No. 04-5285, ECF No. 4 (Pl.’s Br. dated Nov. 16, 2005)
at 10 (Mr. Alter on the lef). Mr. Alter's argument regardinDr. Fechner was rejected by then
District Court Judge Greenawa$edd., ECF No. 8 (affirming the ALdecision). Thereafter, the
Third Circuit affirmed Judg&reenaway finding that

[tlhe ALJ credited Dr. Fechner’s explar@atibecause he was an impartial medical
expert giving an opinion in his partieul field of expertise. In relying on Dr.
Fechner’s testimony, the ALJ noted thati@s’'s most recent blood tests were
essentially normal, and Orriols suffdrifom mild liver disease. . . .

* * %

Orriols’s arguments that the ALJ neglaett® articulate the evidentiary weight
accorded to facts, and to explain l@asoning for the residual functioning capacity
determination, fail. The ALJ’s opinion noted that non-examining physicians, like
Dr. Fechner, are not normally given asich weight as a treating physician.



228 F.

However, here, the ALJ accorded Dr. keer’s opinion some weight because other
facts in the record supported the doctassessment of mild kv disease. The ALJ
continued to explain that Difakla, Orriols’s treatinghysician who is entitled to
greater weight, never concluded that Oginlas disabled or completely unable to
work. In this context, thé&LJ met his obligations und&otterto provide a clear
and satisfactory explanation tbfe basis for his decision.

App’x 219, 224-25 (3d Cir. 2007). In closing, the Third Circuit stated:

[W]e note with displeasure the conclagcand unprofessional assertions that
pervade Orriols’s brief. To accuse the Aaf incompetence and partiality, among
other failings, is most serious. In the contefthis case, such conduct is offensive,
reflects ill on counsel, andifa to serve his client. Waust that, in the future,
counsel will recall our remarksere and act appropriately.

Id. at 225 n.4. Alas, Mr. Alter didot heed the advice of the Thi@rcuit. A few of the more

recent examples follow. In 2012, this Court noted:

Jones

Plaintiff challenges the ALJ's decmsi to use Dr. Mdm Fechner as a
medical examiner for two reasons. FirskiRliff asserts that Dr. Fechner was not
gualified to testify about her lupus aswas a “fully retired internist who admitted
that he was not a rheumatologist, had onlfe\&’ lupus patientsn the history of
his practice,” and referrethnyone with ‘serious’ lupus” to a rheumatologist for
treatment. Second, Plaintiff alleges tBat Fechner maintains a close relationship
with the Commissioner and has adbiowards the Commissioner.

v. Astrye2012 WL 5451528, at *3 (D.N.J. Nov. 5, 2012)tations to Mr. Alter’'s brief

omitted). The Court rejected both argumends. In 2014, Mr. Alter cotinued his attacks on Dr.

Fechner, arguing:

Finally, it must be said that the samgented biases conjured up by ALJ Krappa
to eliminate any persuasive weighttridguted to the treating physician are
conspicuously absent in her endorsemeriofFechner. Yet, the same yardstick
might very well apply. Dr. Fechner hasdn retired since 2007. Dr. Fechner earns
no professional medical income except fbe monies he earns serving as the
regular medical expert at ODAR hearingfNewark. Dr. Fechner has so testified,
and that testimony is well known toetiCommissioner. Dr. Fechner has also
famously testified that HIV patients are universally referred to infectious disease
specialists once a positive blotast confirms the virus.



Blasucci v. ColvinCivil Action No. 13-5218, ECF No. 8 (PI.Br. dated Apr. 24, 2014) at 16-17
(no citations were omitted, as ftgpical, Mr. Alter fails to proule support for such attacks).
District Judge Martini rejgted this argument holding:

Plaintiff also suggests that Dr. Fechn® unqualified taestify regarding
Plaintiff's medical condition and thuke ALJ erred in adopting his opinion.
Specifically, Plaintiff argues that Dr. Fawer is not qualified because he allegedly
has admitted under oath that he does mait tHIV patients and stead refers them
to infectious disease specialists. Theu@ is not persuaded by this argument.

First, there is no indication from threcord that Plaintiff objected to Dr.
Fechner’s qualifications at the hearing. Gedrave previouslyefused to entertain
arguments related to a medical expert’slifjoations if a plantiff failed to object
to those qualifications dhe hearing. Moreover, notig on the record shows Dr.
Fechner testifying that he refers HIV patients to infectious disease specialists, and
the Court declines to base itsaision on extra-record assertions.

Even disregarding those points, the Gdinds that the ALJ did not err by
relying on Dr. Fechner’s testimony. Consultiphysicians for the Social Security
Administration are deemed to be highiyalified experts in Social Security
disability evaluation. Therefe, Dr. Fechner was qualifieéo evaluate Plaintiff's
disabled status for the purpose of So8aturity, which is exactly what he did.
Additionally, the ALJ noted that Dr. Fechmi&s a board-certified specialist in
internal medicine, which rendered him qualifto provide an opinion on Plaintiff's
overall medical condition. The Court thusncludes that the ALJ did not err when
it adopted Dr. Fechner’s medical opinion.

Blasucci v. Colvin2014 WL 5286526, at *5 (D.N.J. Odt5, 2014) (internal citations omitted);
see alsawilkinson v. Colvin2014 WL 1316056, at *5 (Apr. 2014) (Judge Salas rejecting Mr.
Alter’'s Dr. Fechner argumennd finding that “Dr. Fechner iQualified to Opine on Medical
Conditions Outside His Specialty”).

As recent as last year, the Third Circuit & non-Alter case) found DFechner to be “an
impartial medical expert and board certified intst” on whom the “ALJ reasonably relied.”
Kerdman v. Comm’r of Soc. Se607 F. App’'x 141, 143-45 (3d Ci2015) (in a case where the
claimant “claims disability primarily based on phydignpairments such as a disorder of the back,
exogenous obesity, asthma, gastrointestinal disoadermild bilateral carpal tunnel syndrome”).

Thus, for approximately a decade, despite all thegsito the contrary, MrAlter continues to put



forward general attacks on Dr. Fechner's crédésn More troubling, he continues to do so
through unsupported diatribes disparaging Dr.hRec, the ALJ, the Commissioner, and the
reviewing Courts rather than through thoughtfidv@cacy. This Court wilteiterate the words of
the Third Circuit so many years ago. Mr. Altesigproach is “offensive, reflects ill on counsel,
and fails to serve his client.”

In this case, like irBlasucci, Plaintiff's counsel before th ALJ did not object to Dr.
Fechner testifying. R. at 37-48n fact, Plaintiff failed to pubefore the ALJ any evidence or
arguments that Dr. Fechner was goalified to testify on the matteos which he offered opinions.
Id.

Putting aside that Dr. Fechner’'s qualificets were not challenged before the ALJ,
Plaintiff’'s arguments also distiobr. Fechner’s testimony, the Alsluse of Dr. Fechner’s opinion,
and the content of the medical records. For example, Plaintiff argues:

This doctor doesn’t treat orthopedic patge doesn’t read orthopedic MRIs but
volunteers that:

Abutting just means touching. It dsn’t mean very much. It's the
radiologists way of saying, wataut something may be occurring
(Tr.39).

This impromptu nonsense is given “greatight” and thusa woman with disk
disease at three cervical levels and ad¢humbosacral levels with involvement of

a nerve root is according to this internist, not only listing-proof but can easily sit
six hours a day so long as she can stamdl stretch for 2-3 minutes every hour.
This is the basis of the ALJ’'s stepreék listing finding and her step four RFC
finding. The decision quotes Dr. Fedr as saying “the results of
electromyography and nerve conduction studiesy no evidence of radiculopathy
(Tr.20). But they do:

Unobtainable H tibial response ofetHeft tibial nerve could be
related to left S1 radiculopathylidical corrdation is advised (Tr.
362).

Not only do we have “clinical” correlatn, we have MRI proof. That is exactly
where plaintiff's L5-S1 herniated sk is abutting her S1 nerve root.



Pl.’s Br. at 13-14. However, coaty to Plaintiff’'s séective quoting above dhis medical record
of Plaintiff's electromyographtest from 2009, it actually reads:
Unobtainable H tibial respons# the left tibial nervecould berelated to left S1
radiculopathy.  Clinical correlation is advised. Otherwise, there is no
neurophysiologic evidence suggesting cervical or lumbosacral radiculopathy on
either side. There is no neuroplglsgic evidence suggéng generalized
neuropathy in the study.
R. at 361-62 (emphasis added). Dr. Fechnerasted this finding is his testimony (as did the
ALJ). Id. at 38. He also referenced in his testiim a lumbar MRI from April 2011 (referenced
by the ALJ as 8Hgd. at 20). Id. The findings of that MRI were:
On the neutral view, no fractures or listesge seen. This does not change with
flexion or extension. The disc spacase preserved. The pedicles, spinous
processes, and transverse processes are normal as are the Sl joints.
Id. at 558. The “Impression” from the test was: “Normal lumbosacral spine with no instability
seen.” Id. Dr. Fechner also referenced a mareent “thoracic spine MRI [from] May 25, 2012”
and testified that “there was a gtien of a herniated disc on thdtI&7 to TB[, but] [iJt was only
seen on one of the images, and that’s why theyisaias questionable. In any case, there was no
cord compression.’ld. at 38. Dr. Fechner was referring toMRI report of Plaintiff's thoracic
spine signed by Dr. Jeffrey Lang (referenced by the ALJ asid6&t 20). Seeid. Dr. Lang’s
report contained the following findings:
Scans show questions of a left herniatiest at T7-8. This appreciated on the
sagittal imagebut no corroborated on the axial imageBhe remaining disc spaces
are preservedhere is no thorasic cord compression
There are no medullary bone lesions. Thegginal soft tissues are unremarkable.
The thoracic cord shows no atrophy,deming or syringomyelia. There is no
abnormal cord signal. The cervicomednjlgunction is normal. There are no

extramedullary legions. The conus medullaris is unremarkable.

Id. at 631 (emphasis added).

10



The ALJ considered Dr. Fechner’'s testimoalong with the above test results and
subsequent records from a tregtiphysician, Dr. CampoalegreSee id.at 20, 22-23. Dr.
Campoalegre found:

Musculoskeletal Positive gait and station amination reveals midposition

without abnormalities, good muscle tone, niestrength 5/5/ in all muscle groups

tested, peripheral pulses 2rdaequal. Negative pedal edema.

Spine Tenderness Positive lumbar paravertebral muscles left, lumbar

paravertebral muscles rigthimar spinous process.

Neurologic: Positive Cranial nerves Il througfil intact, NO signs of focal motor,

sensory, or neurologic deficits, ®nted to time, place, and person.

Id. at 687 (emphasis in originalsee also id.at 647, 650, 653-54, 690-91 (various 2013
examination records). Thus, the ALJ did not merely rely on Dr. Fechner’s “say so” as asserted
by Plaintiff (seePl.’s Br. at ___ ). ALJ Lissek analyzecetimedical records and found them to be
consistent with Dr. Fechner’s opinion.

For all of these reasons, the Court findaiilff's arguments rgarding Dr. Fechner’'s
gualifications and the ALJ’s relianom Dr. Fechner to be meritless.

B. Step Three

1. Disc Disease

Plaintiff argues that “[a]ll of this display of orthopedic ignorariog Dr. Fechner] is
designed to obfuscate the obvious, proven fact thattiffa herniated disk is sitting on (abutting)
her S1 nerve root, a condition guaranteed to calbismnic pain in either the sitting or standing
position.” Pl.’s Br. at 13 Plaintiff further assgs that this testimony bRr. Fechner “is offered
specifically to circumvent paragraph 1.04A whatfifiords a presumptive disability when there is
‘evidence of nerve root compressionld.

Listing 1.04A provides:

Disorders of the spine (e.g., herniated nuslpulposus, spinal arachnoiditis, spinal
stenosis, osteoarthritis, degenerative diseale, facet arthritis, vertebral fracture),

11



resulting in compromise & nerve root (including the cda equina) or the spinal
cord. With:

A. Evidence of nerve root compressi characterized by neuro-anatomic
distribution of pain, limitabn of motion of the spine, motor loss (atrophy with
associated muscle weakness or muscle weakness) accompanied by sensory or reflex
loss and, if there is involvement of the laovimack, positive strght-leg raising test
(sitting and supine) . . ..
20 C.F.R. Pt. 404, Subpt. P, App.See, e.gJohnson v. Comm’r of Soc. S&#63 F. App’x 199,
202-03 (3d. Cir. 2008) (no evidence oftmoloss to satisfy Listing 1.04A).

The ALJ found that “[w]hile it is clear thatelclaimant has significaulisc disease of the
spine, evidence indicates that her complaingsaa, which preclude adictivity, are only partially
credible.” R. at 23. In support of this fimdj, the ALJ pointed to Dr. Fechner’s testimony, and
the tests and results noted in Section IVaBove showing no nerve root compressiSee idat
20, 22-23. The ALJ also noted that “recent physicalapy notes indicate a pain level, which is
5 out of 10, and there i evidence of any radiculopathyreurological defids. She ambulates
normally without an assistive deviceld. at 23. Finally, the ALJ noted that, while her January
2008 through December 2010 self-employment asegoaar of two toddlers did not qualify as
“substantial gainful activity,” “it does indicate tHagr spinal impairment may not be as debilitating
as alleged.”ld.

Plaintiff does not rebut the ALJ’s analysscept for her attack on Dr. Fechner and the
cherry-picked quote from the medicakcords. The ALJ found th&laintiff's disc disease was a
severe impairment, and found significant RFC limitas as a result, but an impairment, even if
severe, does not mean that it meets a Step Three LisSag.Jones364 F.3d at 504 (“For a
claimant to show his impairment matches a listing, it must aleeftthe specified medical criteria.

An impairment that manifests only some tbbse criteria, no matter how severely, does not

qualify.”) (quoting Sullivan v. Zebley493 U.S. 521, 530 (1990)) (emphasis in original). The

12



reason for this higher threshold is that “[t]Becretary explicitly has set the medical criteria
defining the listed impairments athigher level of severity thahe statutory standard” because
the “listings define impairments that would prevent an adult, regardless of his age, education, or
work experience, from performing any gainfukigity, not just ‘substantial gainful activity.”
Zebley 493 U.S. at 532 (emphasis in onigl) (quoting 20 C.F.R. § 416.925(a)).

The Court finds that substartevidence in the Record suppsthe ALJ’'s conclusion with
respect to Listing 1.04A.

2. Mental Impairments

With respect to the mental impairmentihg finding by the ALJPlaintiff asserts:

Turning to plaintiff's other severe impairments, “depressive and anxiety disorders”

the Court will find the standard operating procedure. No criteria of either listing

12.04 or 12.06. One line eliminating the Ctemia is offered and moderate

restrictions in the B criteria distributed @re basis of little or no evidence. With

this, the decision escapes stepee poised for the “siphe repetitive routine” tasks

RFC. This well-known formula leads tyypothetical questions based on mental

RFCs having little to do witthe psychiatric evidence.
Pl’s Br. at 15. Again, Plairffi offers little, if any, meaningfulanalysis in support of these
statements. Instead, Plaintiff relies again @oewaple of incomplete, cherry-picked statements.

Listing 12.04 “Affective Disorders” is trigged when “the requirements in both A and B
are satisfied, or when the requirements in Csatesfied.” 20 C.F.R. Pt. 404, Subpt. P, App. 1,
12.04 (emphasis added). Listii@.06 “Anxiety Related Disorders” is triggered when “the
requirements in both A and B are satisfied, or wtherrequirements in both A and C are satisfied.”
Id., 12.06 (emphasis added). The “Biteria for both listings is # same. At least two of the
following must be present:

1. Marked restriction of actities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining ceentration, persistence, or pace; or
4. Repeated episodes of decompgaraeach of extended duration.

13



Id. The C criteria for Listing 12.04 requires‘[a]edically documented history of a chronic
affective disorder of at least 2 years’ duratibat has caused more than a minimal limitation of
ability to do basic work activities, with sympig or signs currently attenuated by medication or
psychosocial support, and one of the following:

1. Repeated episodes of decompensatach of extended duration; or

2. Aresidual disease process that has resulted in such marginal adjustment that even
a minimal increase in mental demandscbange in the resironment would be
predicted to cause the individual to decompensate; or

3. Current history of 1 or more yearsiability to fundion outside a highly
supportive living arrangement, with an iodiion of continued need for such an
arrangement.

Id., 12.04(C). The C criteria for Listing 12.0@quires a “complete inability to function
independently outside the area of one’s homd.; 12.06(C).
The ALJ found:

In activities of daily livhg, the claimant has mild restriction. The claimant
handles her own personal card she testified that hbusband helps with showers
and tying her shoes due to pain. She dbva® a car independently. She drove to
the hearing. She drives her childrerstthool. She testified that her husband and
sister-in-law clean her apartment. She previously reported in June 2011 that she
does light housework and fopdeparation (Exhibit 3E).

In social functioning, the claimant fianoderate difficulties. The claimant
has reported that pain makéer irritable toward others (Exhibits 3E, 4E). Her
treating source, University BehaviordHealthcare, reported symptoms of
depression, low self-esteem, irritabilaypd anxiety symptoms (Exhibit 7F).

With regard to concentration, persisteror pace, the claimant has moderate
difficulties.  Treating source recorddated May 5, 20llindicate impaired
concentration and attentiamd distractible (Exhibit 7fpg.5). Recent records dated
May 30, 2013 indicate that memory isdot and attentionral concentration is
adequate (Exhibit 22F).

As for episodes of decompensatidhe claimant has experienced no
episodes of decompensation, whiclrdvdeen of extended duration.

R. at 20-21. With respect to Plaintiffisental impairments, the ALJ also noted:
She has also reported that that @aid limitations have caused depression
and anxiety and she has reported symptoimerying, irritability and low self-

esteem as well as anxiety symptoms including chest pressure, palpitations and
sweating (Exhibits 7F, 15F). Both functidmeports completed by the claimant and
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her friend indicate that pain makes hetable and moody toward others (Exhibits
3E, 4E). She testified ¢ prescribed medication has stabilized her condition.
Treatment records from University BehawdbHealth care indicate that she has
moderate symptoms (GAF-55) (Exhibits 7F, 15F) and there is no evidence of
psychosis. In May 2011, initial evaluatiordicated that concemttion and attention
were impaired, distractible (Exhibit 7F) doeatment records in May 2013 indicate
that memory is intact and attention/concentration is adequate. It is reported that
there are no side effects from pbkgtropic medication (Exhibit 22F). When
examined by consultative psychologibt, Fulford in Augus 2011 she reported
non-command auditory hallucinations (Exhibit 13F) but treatment records do not
mention any auditory hallucination and tlaimant testified that she no longer has
them.
Dr. Fulford diagnosed an adjustment disondé¢h depressiondatures and he rated
the claimant’s global assessment fahctioning (GAF) as 65 (Exhibit 13F)
consistent with mild symptoms.

The claimant’s household limitations stémmm her complaints of pain and
not any mental limitations. She is independeanpersonal care except if she is in
pain and she does drive a car indepengerfihe drives her children to and from
work. There is no evidence that sheumable to care for the children when her
husband is at work.

Id. at 23-24.

Despite the ALJ’s thorough explanation andiees and reference tBlaintiff's records,
Plaintiff argues that the ALJ failed to properly aont for the records of one of Plaintiff’s treating
physicians as well as a consultatigxamining psychologist, Dr. Pakulford. Pl.’s Br. at 20.
Contrary to Plaintiff’'s contention, the ALted and expressly analyzed these recosde 6upra
referencing Exhibits 7F and 13F). Unlike Plaintifie ALJ also included that Plaintiff's treating
physician assigned a GAF score of 55—*Mode@yenptoms or Difficlty in Functioning”—in
May 2011, and Dr. Fulford assigned a GAF saafré5 (mild symptoms) in August 2011. The
Court finds that the ALJ’s analysis of Plaintiffisedical records, as well as her function reporting
and daily activities, support the Als B and C criteria findings.

Although Plaintiff challenges the ALJ’s demn for not addressing the A criterseéPl.’s
Br. at 15), Plaintiff ignoes that such an analysis is mequired where—as here—the ALJ has

found that both the B and C criteria were not ng##e20 C.F.R. Pt. 404,ubpt. P, App. 1 (12.04
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requires A and B or C, 12.06 requires A and B @l C). The Court thugds that substantial
evidence supports the ALJ’s dsiain with respect to the mental impairment listings.
C. RFC Finding

1. Required Breaks to Stretch

Plaintiff argues that “even und®r. Fechner’'s non-expert impon, given great weight in
the decision, both the RFC and the VE questioaiegbased on physical cagaies that plaintiff
does not have.” (Pl.’s Br. at 15.) SpecificallyaiRtiff argues that she téstd that “she could it
a maximum of 20-30 minutes before needing stréitme,” but that Dr. Fechner rejected such
testimony and opined that she would need fietct every “45 minutes to an hour.” Id.j Dr.
Fechner’s original opinion hacgkequired time to stretch evehour, with the above statement
coming from testimony wherein he amended his opinBeed. Plaintiff argueghat despite Dr.
Fechner amending his opinion to require kseavery 45 minutes, the ALJ's RFC finding
erroneously requires &éaks only every hourSeed.

At the hearing, Dr. Fechner testified:

Q She testified she can sit for about 20 to 30 minutes maximum. At
that point, she feels the need that she thaget up and stréidor a few minutes.

Based upon her MRI studies, do you feel that would be, how do | put it,
would that be a realistic - -

A Does it jive with the medical evidence? Is that what you want to
know?

Q Yes, does it jive, thank you.

A Yes, it could My feeling was that, | think I said an hour. | would
probably amend that to 45 minutes to anrtshe could sit, that general frame, and

then would have to stretch. She’s saygminutes. You know, that's really --I

don’t know what to say here really. It's wisdte feels. | feel she can probably sit a

little bit longer before needing to stretch.

R. at 44-45 (emphasis added). After considering Dr. Fechner’s testimony and the other evidence,

the ALJ included a limitation requing a break to stretch at the twigthe range as amended by Dr.

Fechner, one hourd. at 21. Contrary to Plaintiff's statentsenn parts of the brief implying that
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Dr. Fechner amended his opinion to requirealis every 45 minutes, such a characterization
misstates Dr. Fechner’s testimony.

An ALJ must consider all of the availabkvidence when evaluating the intensity and
persistence of a claimant's symptoms, includoigective medical evidee and a claimant’s
statements about his symptonZ) C.F.R. 88 404.1529(c)(1), 416.929(c)dge also Hartranft
v. Apfe] 181 F.3d 358, 362 (3d Cir. 1999) (“This obviyusequires the ALJ to determine the
extent to which a claimant is acctely stating the degree of paintbe extent to which he or she
is disabled by it.”). However, an ALJ is nquired to accept Pldiff's testimony without
qguestion. The ALJ has discretion to evaluatarf@ff’s credibility and render an independent
judgment in light of the medical findings and atleeidence regarding thextent of the alleged
symptoms. Malloy v. Comm’r of Soc. Se®@06 F. App'x. 761, 765 (3d Cir. 2009) (“Credibility
determinations as to a claimant’s testimony, regarding pain and other subjective complaints are for
the ALJ to make.”) (citing/an Horn v. Schweikei717 F.2d 871, 873 (3d Cit983)). The ALJ’'s
decision emphasizes that while there was evidehsever impediments and limitations, because
of the records, Dr. Fechner’'s opinion, and mtiffis own reporting of her daily activities,
including self-employed care dbddlers, the ALJ did not fullycredit Plaintiff's subjective
complaints and testimony regardiher limitations. The Court findkat the Reaa supports the
ALJ’s decision.

Additionally, even if the ALJ erred and shouldve used the lower end of Dr. Fechner’s
opinion or the higher end of Plaiif's own statements (breaks eye30 minutes), such error would
be harmless. The vocation expert testified:

Q Just going back to the first hypotical question, if the claimant can
only sit for 20 to 30 minutes at a time ahdn would have to get up and stretch for

two to three minutes, woulddahchange her opinion aswat jobs could be helped
by her?
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A Well, let's say that if the uppeend, 30 minutes, stretch for two

minutes, that may be a possibility. Biéitthe individual is getting up every 20

minutes and stretching two to thnedénutes, that would be a problem.
R. at 54. The result would only be differemon fully crediting Plaintiff's own self-assessment
of her limitations, which the ALfbund to be an overestimateSee Shinseki v. Sandeb&6 U.S.
396, 410 (2009) (“Often the circumstas of the case will make cletarthe appellate judge that
the ruling, if erroneous, was harmful and nothingHertneed be said. But, if not, then the party
seeking reversal normally must explavhy the erroneous ruling caused harmR)therford v.
Barnhart 399 F.3d 546, 553 (3d Cir. 2005) (remand neojuired where “it would not affect the

outcome of the case”).

2. Adoption of Dr. Fechner’s Opinion & Insufficient Analysis

With respect to the RFC limitations found by the ALJ based in part on Dr. Fechner’'s
opinions, Plaintiff states:
These would seem strange limitations t@@onal mind but for the fact that they
seem to appear regularly in ODARniEs — each time without the slightest
psychiatric basis or even reasonablg-daplanation for the peculiar working
circumstances they envision. Of coyrsgeryone knows thdahese are made up
restrictions designed exclusly to formulate the hypbetical RFC guaranteed to
produce VE jobs sufficient for the deniallw#nefits. But Courts hate to hear that.
Pl’s Br. at 19. Plaintiff further argues thgsJomehow, psychoticsgepressives, the panic-
stricken and the cognitively impaired are alwaysatde of ‘simple, repetitive, routine, low stress’
jobs of which there are presumably 20 milliondar economy. But there is rarely evidence
supporting these RFCsld. at 15.
With respect to the general attack on theCRBr reliance on Dr. &chner’s opinion, the

Court rejects such arguments for the reasomesiqusly outlined. Similarly, with respect to

arguments that the ALJ manufactured a meR®&C finding by ignoringreating physician and
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consultant medical records, such argumesnrts based on cherry-picked statements, not a
thoughtful rebuttal to the basts the ALJ’s conclusion.

D. Step Five

Plaintiff argues:

Too often, an ALJ will contend that all of the plaintiff's mental limitations
could somehow be nebulously accounted by the caveat in the hypothetical
guestion that the jobs in the national &mchl economy be “routine, low stress and
low contact” (with the public, superngss and co-workers). These types of
hypothetical questions are viglly identical to the govement’s argument rejected
by the Third Circuit irRamirez

* * %

It cannot be ignored that hereet\LJ’s vague construction limiting the
plaintiff to “simple routine” or “one-twestep tasks” or “low contact work” does
not come close to adequately conveying “moderate difficulty in maintaining social
functioning” or other “moderate difficultiesh concentration, persistence, keeping
pace, keeping a schedule, etc. Here, just &amirez the VE’s answers to the
ALJ’s questions may surely have beeffiaitent had the actual, specific limitations,
uncontradicted in the record, been coreck verbatim as part of the ALJ’s
hypothetical.

Pl.’s Br. at 24-25 (citinqRamirez v. Comm’r of Soc. Se872 F.3d 546 (3d Cir. 2004)). This
argument appeared familiar to the Court. Anddat it is—it is verbatim from another case
recently decided by this Court, wherein Mr. Alter served as counsBlonkos v. Comm’r of Soc.
Sec, Mr. Alter argued:

Too often, an ALJ will contend that all of the plaintiff’s mental limitations
could somehow be nebulously accounted by the caveat in the hypothetical
guestion that the jobs in the national éxhl economy be “routine, low stress and
low contact” (with the public, superdgss and co-workers). These types of
hypothetical questions are viglly identical to the govement’s argument rejected
by the Third Circuit irRamirez

* % %

It cannot be ignored that here [in t®@mMkoscase] the ALJ's vague
construction limiting the plaintiff to “simpl routine” or “one-two-step tasks” or
“low contact work” does not come ade to adequately conveying “moderate
difficulty in maintaining social functionig” or other “moderate difficulties” in
concentration, persistence, keeping pace, keeping a schedule, etc. Here . . . the VE’s
answers to the ALJ’s questions may surefwe been different had the actual,
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specific limitations, uncontradicted in thecord, been conveyed verbatim as part
of the ALJ’s hypothetical.

Civil Case No. 15-2660, ECF No. 8 (BIBr.) at 28-29. Accordinglythe Court responds as it did
in that case to Plaintiff's brola non-case specific argument.

A hypothetical question limiting the claimantginple, routine tasks adequately accounts
for moderate limitations in conceation, persistence, or pac&ee McDonald v. Comm’r of Soc.
Sec, 293 F. App’x 941, 946 (3d Cir. 200%tenkes v. Astrye262 F. App’x 410, 412-13 (3d Cir.
2008); Torres v. Barnhart139 F. App’x 411, 416-17 (3d Cir. 2005).) McDonald the Court
held:

[I]n line with her finding that McDonald only had “moderate limitations with his

ability to maintain conceration, persistence and pdcthe ALJ included in her

hypothetical that the individual be limited tsimple, routine tasks” and that he

avoid noise extremes and bright or sudtight changes. Because the hypothetical

was adequate, the vocational expet&€stimony regarding other work provided

substantial evidence for the ALJ’s conclusion.

293 F. App’x at 946-47see also Menke262 F. App’x at 412 (“[Pl¢orming a ‘simple routine
task’ typically involves low stress level worthat does not require maintaining sustained
concentration.”). The Court further held that—like here (where the ALJ determined “[w]ith regard
to concentration, petence or pace, [Plaintiff] hasaderate difficulties”)—the case was
distinguishable fromRamirez where we held that a hypotheticeljuiring that te individual’s

work be limited to “simple one to two step tasksds inadequate becauselid not take into
account that the claimandftensuffered from deficiencies in coantration, persistee¢or pace.”
McDonald 293 F. App’x at 946 n.10 (citing 37234 at 554) (emphasis in original).

Here, the vocational expert was agke consider an individual

limited to work that can be learned in om@nth or less and that involves simple

instructions. She can have occasional @oniith supervisors and minimal contact

with the general public. She can workproximity of coworkes, but not together
with them. She is limited to work whetfge routine does not change throughout the
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day.
R. at 51-52. These limitations adequately reflaintiff's limitations as found by the ALJ. The
Court therefore finds Plaintiff's genef@hmirezargument to be without mier To the extent that
Plaintiff is arguing that the ALJ should haveluded greater limitations (including, for example,
more periodic stretch breaks), that is an attatkhe RFC itself, which was rejected by the Court
above.
V. CONCLUSION

For the foregoing reasons, the Court afirthe ALJ’'s decision. An appropriate Order
follows this Opinion.
DATED: June 21, 2016

/s/ Jose L. Linares

DSE L. LINARES
uS.D.J.
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