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NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

STEVEN TRZASKA Civil Action No. 15-2713(SDW) (LDW)
Plaintiff,

V. OPINION

L'OREAL USA, INC. and L'OREAL, S.A,

Defendans. October23, 2020

WIGENTON, District Judge.
Before this CouraireDefendang L'Oréal USA, Inc. (“L' OréalUSA”) and L'Oréal S.A.’s

(“L’ Oréal S.A.”) (collectively “Defendants”Motions for Summary Judgment pursuant to Federal
Rule d Civil Procedure (“Rule”) 56 Jurisdiction is proper pursuant to 28 U.S.C. § 1332. Venue
is proper pursuant to 28 U.S.C. 8§ 139his opinion is issued without oral argument pursuant to
Rule78. For the reasons stated herein, Defendants’ MotiorGRANTED.
I FACTUAL & PROCEDURAL HISTORY

At all relevant timesPlaintiff Steven J. Trzaska (“Plaintiff’)an attorneyadmittedin
Pennsylvania and before the U.S. Patent and Trademark QHI&&®TO”), wasemployed by
L'Oréal USA asVice President- Patents and Business Developmemaintiff was based in
L'Oréal USA's Clark, New Jerseyocation (“Clark”), andalleges that hevas terminated after
refusing to file bad-faith or frivolous patent applications that would violate hisagtbioligations
under the Rules of Professio@nduct promulgated by the Pennsylvania Supreme Court and the

USPTO(collectively, “RPCs”). SeeD.E. 10 1 1617, 65.)After he was terminated®laintiff
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brought suit against Defendants under New Jersey’s Conscientious Employee Protection Ac
(“CEPA"), N.J. Stat. Ann. § 34:19-t seq. (Id. 17 71, 73.)

This Court previously grantdd OréalUSA’s Motion to Dismiss the Amended Complaint
and the Third Circuit reversedrzaska v. L’'Oéal USA, Inc, 865 F.3d 155, 163 (3d Cir. 2017),
as amendedAug. 22, 2017). Defendants subsequently filed the instant Motions for Summary
Judgmentand all brefs were timely submitted(D.E. 1672, 1681, 1753, 179& 180.)! The
Court summarizes the facts for the purpose of this opmion.

Plaintiff began workingat the Clarklocationof L’'Oréal USA® in 2004 asAssistant Vice
President Headof Patentst (D.E. 1682 & 177-2 111, 3, 6) In April 2013, Patricia Rocha
(“Rocha”) was hired to works an attornein Clark’s patent departmeand reported to Plaintiff
the reasons for her onboarding are disputed. (D.E286&77-2 11 14-15;D.E. 15-1, 1792 &
180-19 24) With respect to patent matters in ClaRaintiff and Rocha maintained regular
contact with Denis Boulard (“Boulard”), Director of L’Oréal S.ADgection Internationale de la
Properiétélndustrielle(“DIPI”). (D.E. 1682 & 177-2 11 23-24) DIPI oversees L’Oréd patent
teams in six countries, including the United States and France. (DR &637-2 § 20) As

Director of DIPlas well asa patent practitioner licensed to repredeé@tréal S.A. in France and

! Plaintiff filed duplicative opposition briefs to the Defendants’ motjoas well as duplicative Supplemental
Statements of Disputed Material Fac{&eD.E. 1751, 1771,1753 & 177-3.) The Courtcitesto Docket Entry
Numbes 1751 and175-3 only.

2 Unless otherwise noted, the facts are undisputed.

3 Defendant.’Oréal S.A. is a publicly traded French corporatf@adquartexdin France (D.E. 1682 & 177-212.)
L'Oréal USA is the United States subsidiary of L'Oréal S(B.E. 1682 & 177-2 12.) For purposes of its Summary
Judgment Motion, L'Oréal S.A. does not challenge that it should be consideredffRlantployer under CEPA.
(D.E. 1751 & 1792 | 11;see alsd.E. 1681 at 1, n.1.) Accordingly, the Court does not draw distinctions between
L'Oréal USA and L'Oréal S.A. in deciding the parties’ motions.

4 Plaintiff's title changed three times during his empi@ant he was originally Assistant & President Head of
Patents, followed by Vice President Head of Patents, and finally, Vice PresidentPatents and Business
Development. D.E. 1682 & 177-2 1 6.)
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before the European Patent Offi@gulardwas responsible for ensuriggpbal coordination and
alignment among L’Oréal’s patent practitioners. (D.E. 168-2 & 1Y¥-23-24.)

Alleged Patent-Filing Quota: Prior to 2014Defendantfiad a globabbjectiveto file 500
550 patent applications per year. (D.E.-16% 1752927 D.E. 1751, 1792 & 18011 36.) For
the first time h 2014, Defendants adopted a specific objective of 40 patent applications fot Clark.
(D.E. 1682 & 177-29 29 D.E. 1751, 1792 & 18011 37; D.E. 1674, Ex. D (“Trzaska Dep.”)
to D.E. 1673 (“Alito Decl.”), Pt. 3 at 21:310.) The patent objective for Clark in 2014 was
established in consultation with Rocha, and Plaintiff also had an opportunity to ferdtback
(D.E. 1671 & 1752 Y113-14;D.E. 1682 & 177-2 11 25-26Frzaska Dep. |, Pt. 2 at 15:247:5,
Pt. 3 at 22:10-23:2; D.E. 169-3 & 169Exs. N& O to D.E. 1683 (“Savage Decl.”)

To avoid a yeaend rush of pateritlings and improve the quality of patents, phased work
on patentsn the pipeline specificallywork from scientistsyas crucial. D.E. 1682 & 177-2
30; Trzaska Dep. I, Pt. 2 at 12:371.) For example, Defendants followed an internal patdéing
processthat began withscientists’creation of Notes of Intent (“NOIs”which described the
invention and its patentability. (D.E. 2151792 & 1801 { 27;D.E. 1757, Ex. 21 (“Patenting
Process Chart”) to D.E. 1% (“Goodman Decl.”) L’'Oréal S.A.’s committee of laboratory heads
in Paris reviewed NOIs.D(E. 1751, 1792 & 180-1  27;Patenting Process ChaseeTrzaska
Dep. |, Pt. 3 at 13:24) After L'Oréal S.A. conducted its vetting procesgh respect to NOls
technical notes were creatby scientistand reviewed by Plaintiff for prospective United States

patent applications. (D.E. 175 1792 & 180-1 § 29;Patenting Process ChasteTrzaska Dep.

5 The parties disagree as to the appropriate language to describe this n(@urepareD.E. 1671 & 1682, with
1752 & 177-2; comparel751, with 1792 & 180-1.) Defendants use the terms “target” and “goal” while Plaintiff
repeatedly uses the word “quota(See, e.g.D.E. 1671 & 1752 1916, 2Q D.E. 1682 & 1772 { 30; D.E. 174,
1792 & 1801 11 3537.) Plaintiff admits that other than he and Rocha, nousasel the word “quota.” (D.E. 16l

& 175-2 1 21.) For purposes of this opinion, the Court will refer to the number as an “objective.”

3
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I, Pt. 3 atl3:20-25) Plaintiff testified thatt was understood by him and others involved in the
processthat if scientistsdelayed their technical notes until Decembben lawyers could not
completepatentapplicationsby the year's end. (D.E. 16B& 177-2 fff 30-31, Trzaska Dep. I,
Pt. 3 at 24:23-26:8.)

It is undisputed that by October 2, 2014, the Clark location had only 20-fiateys for
the year, or ondalf of the objective. (D.E. 1751, 1792 & 1801 1 52; D.E. 175/, Ex. 3 to
Goodman Decl.)On October 32014, Plaintiff and Rocheeceivedconcernsfrom management
regarding the lack ofechnical notesrom scientists that could be used in support of patent
applications. (D.E. 1682 & 177-2 § 32 D.E. 1756, Ex. 18 to Goodman Degl As a result,
Plaintiff and Rocha weraskedto assist withobtainingthe necessary materials from scientists so
that patent applications could be prepared and submitted. (D.2&837-21 32 D.E. 1756,
Ex. 18 to Goodman Degl.On October 9, 204, Plaintiff emailed his supervisor stating that “[w]e
currently have a sufficient number of technical notes to meet our US tarBelE” 168-2 & 177-
2 1 33 (quoting D.E. 1697, Ex. R to Savage Dekg) Plaintiff continued “[tlhere was a
miscommunication on my part regarding one table | was looking at. Brazil and Seattle may be
short but not Clark.” (D.E. 168 & 177-2 § 33(quotingD.E. 1697, Ex. R to Savage Dek). On
the same day, Plaintiff sent his supervisor a separate emadtindichat seven technical notes
could not be filed because a key ingredient in the inventions presented a conflict with a
confidentiality agreement.(D.E. 1751, 1792 & 1801 { 58 (citing D.E. 1757, Ex. 3} to
Goodman Decl.) Plaintiff ended this email by stating that “[t|he best way to describe the current
technical note situation is ‘fluid/dynamic chaos(D.E. 1751, 1792 & 180-1 1 58;(quotingD.E.
175-7, Ex. 35 to Goodman Dec).) The 2014 patentfiling objectivefor Clark was ultimately

exceededby 8applications with8 totalapplicationdiled. (D.E. 1671 & 175-2 1112, 2Q Trzaska
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Dep. |, Pt. 3 at 9:7-14.)

Alleged Whistleblowing Activity: On three separate occasipfdaintiff raised concerns
about Defendants’ patefiting objectiveswith Jean Francois Pahin (“Pahin”), L’'Oréal S.A.’s
Chief Administrator and Finance Officéar the Research and Innovation GrdugD.E. 1671,
175-291 23-25;D.E. 1682 & 177-2 1 46, 48 The firstconverston occurred in March 2013
before the Clark objective was adoptddring a private meetinigetween Plaintiff and Pahin
France (D.E. 1671 &175-2 1 2527, D.E. 1682 & 177-2 46 Trzaska Dep. I, Pt. 3 at 36:21
40:7.) Among other topics, Plaintiff voiced concerns about potentially running afoul of his ethical
obligations under the RPCs in light of Defendants’ pafiing system which Plaintiff claimed
centered on the numbers. (D.E. 1b6& 17529 26;D.E. 1682 & 177-2146; Trzaska Dep. I, Pt.
3 at 39:6-21.)

The second conversation occurred in May 204 Clark; Plaintiff testified that he
expressed similar concerrte Pahinregarding the patetitling objectives and his ethical
obligations (D.E. 1751 & 179-2 1 42;Trzaska Dep. |, Pt. 3 @4:945, 54:9-56:12.) The third
conversatioroccurredin October 2014n Clark (D.E. 1671 & 17529 33 D.E. 1682 & 177-2
1 40.) Plaintiff testified that dring this encountewith Pahin he explainedthat he and other
members of his department “were extremely concerned about running afitlidf rules of
professional conduct and responsibility because of this quota of patent filingghéyhbhad to

meet,” andthat no one, including himself, woujdopadize his or herlaw licenss by filing

6 Rocha had also expressed concerns to management and Plaintiff regardingf adecjuate technical notes from
sciertists and Defendants’ patefiling practices and processes. (D.E. 46& 1752 149; D.E. 168 & 177-2 1 37.)

For exampleRocha felt that her “license and professional obligations [were] being jepperdi(D.E. 1751, 1792

& 180-1 1 59 (quoting [E. 1756, Ex. 17 to Goodman Decl.)Hlowever, Plaintiff cannot predicate his CEPA claim
on Rocha’s subjective beliefSee Blackburn v. United Parcel Serv., Ji&cF. Supp. 2d 504, 515 (D.N.J. 199%4j,d,

179 F.3d 81 (3d Cir. 1999) (“CEPA does notrelg require that the employee subjectively believe that certain
activities have taken or are about to take plac&houghRocha submitted her resignation in September 2611
continued working in some capacity through May 2015. (D.E-11&71752 { 51; D.E. 16& & 1772 1 39.) The
impetus for Rocha’s resignation is disputed. (D.E-1@&1752 1 52.)

5
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“potentially unpatentable patent applications merely to satisfy a.qu{aE. 1671 & 1752
34 (quotingTrzaska Dep. I, Pt. 3 @7:4-14);,D.E. 1682 & 177-2 § 43.) Plaintiff also warned
Pahin that Defendants would jeopardize their future ability to claim rights to amy petearose
from an intentionally misleading or fraudulent application. (D.E-187175-2 {35, D.E. 168
2 & 177-29 4&2; Trzaska Dep. I, P8 at50:6-51:18.

NotwithstandingPlaintiff’'s voiced concerns, he never filed a fraudulent patent with the
USPTO, nor did he do anything unethical in connection with a patent application. (D.E&167-1
175-299 3839 D.E. 1682 & 177-2 {51, Trzaska Dep. |, Pt. 3 &t1:19-24.) Defendants never
requested or ordered Plaintiff to do anything unethical with respect to a patent applicat did
they eveorderhim—or any other attorney to his knowledg#o file abaselessapplication. D.E.
167-1& 175271 4+43 D.E. 1682 & 177-2 151; Trzaska Dep. |, Pt. 3 82:4-19, 53:16-54:7)
Plaintiff was not aware of Rocleaer breaching hathical obligationgn connection with a patent
application, and, to Plaintiff's knowledge, no one instructed Rocha to file a patent app et
inadequate technical noteg¢D.E. 1671 & 175-2 1 40 44, D.E. 1682 & 177-2 1 51; Trzaska
Dep. |, Pt. 3 ab1:25-52:2, 74:1619.) In addition, Defendants never told Plaintiff that he would
be disciplined—or words to that effeetif he did not meeClark’s patentfiling objective. D.E.
167-1& 1752 1 45;D.E. 1682 & 177-2 1 53; Trzaska Dep. |, Pt. 3 d4i07:4-9;seealso id.at
8:25-9:6, 34:19-35:1p.

On October 24, 2014, Plaintiff met with thkead of Human Resources for Research and
Innovation at L’Oréal USA, Diane Lewis (“Lewis”andthe two discussed Plaintiff's prior
meeting with Pahin.(D.E. 1671 & 1752 | 71, Trzaska Dep. |, Pt. 3 at5:24-77:4. Lewis
presentedPlaintiff with two options: 20-weeks of severance pay or continue to work. (D.E. 167-

1& 175-29 73 Trzaska Dep. |, Pt. 3 @9:2-24) On December 8, 2014, Plaintiffas informed
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that hewas ternmatedas a result of a planned reorganizatidD.E. 1751, 1792 & 1801 § 77
Trzaska Dep. |, Pt. 3 87:1-88:5. The true reason fdplaintiff's termination is disputk (D.E.
167-1 & 175-2 1 74.)

. LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of f@d.”R. Civ. P.
56(a). The “mere existence sbmealleged factual dispute between the parties willdebeat an
otherwise properly supported motion for summary judgment; the requirement is thdiehere
genuindassue ofmaterialfact.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 2478 (1986).A
fact is only “material” for purposes of a summary judgment motion if a dispute over that fa
“might affect the outcome of the suit under the governing lald.”at 248. A dispute about a
material fact is “genuine” if “the evidence is such that a reasonable jury could retenchc for
the nonmoving pay.” 1d. The dispute is not genuine if it merely involves “some metaphysical
doubt as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S. 574,

586 (1986).

The moving party must show that if the evidentiary material of record were reduced to
admissible evidence in court, it would be insufficient to permit the nonmoving party totsarry i
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986). Once the moving party
meets its initial burden, the burden then shifts to the nonmovant who must set forth pesific
showing a genuine issue for trial and may not rest upon the mere allegations, spegculations
unsupported assertions or denials oplesadings.Shields v. Zuccarin254 F.3d 476, 481 (3d Cir.
2001). “In considering a motion for summary judgment, a district court may not make credibility

determinations or engage in any weighing of the evidence; instead, thmavorg party’s
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evidence ‘is to be believed and all justifiable inferences are to be drawsfavor.”” Marino v.
Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotiiigderson477 U.S. at 255).

The nonmoving party “must present more than just ‘bare assertions, conclusory allegations
or suspicions’ to show the existence of a genuine isd@edobnik v. U.S. Postal Ser409 F.3d
584, 594 (3d Cir. 2005) (quotir@elotex Corp.477 U.S. at 325)Further, the nonmoving party
is required to “point to concrete eviderninghe record which supports each essential element of
its case.” Black Car Assistance Corp. v. New Jersgfyl F. Supp. 2d 284, 286 (D.N.J. 2004).
the nonmoving party “fails to make a showing sufficient to establish the existenceleframie
essetial to that party’s case, and on which [it has] the burden of proof,” then the moving party
is entitled to judgment as a matter of la®@elotex Corp.477 U.S. at 3223. Furthermore, in
deciding the merits of a party’s motion for summary judgment, the court’s role is not tateval
the evidence and decide the truth of the matter, but to determine whether thgeausna issue
for trial. Anderson 477 U.S. at 249.The nonmoving party cannot defeat summary judgment
simply by asserting that certain evidence submitted by the moving party is not cr&dible. v.
Antar, 44 F. App’x 548, 554 (3d Cir. 2002).
1. DISCUSSION

The New Jersey Legislature enacted CEPA to “protect and encourage employees to report
illegal or unethical workplace activities@ to discourage public and private sector employers
from engaging in such conduct&bbamont v. Piscataway Twp. Bd. of Ed6&0 A.2d 958, 971

(N.J. 1994). New Jersey’s Conscientious Employee Protectiopréwdes,n relevant partthat

An employer shall not take any retaliatory action against an
employee because the employee does any of the following: . . .

c. Objects to, or refuses to participate in any activity, policy or
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practice which the employee reasonably believes:

(1) is in violation of a law, or a rule or regulation promulgated
pursuant to law . . . ;

(2) is fraudulent or criminal . . . ; or
(3) is incompatible with a clear mandate of pulplaticy concerning
the _ public health, safety or welfare or protection of the
environment.
N.J. Stat. Ann. 8 34:19(c). A retaliatory actions definedas “the discharge, suspension or
demotion of an employee, or other adverse employment action taken against an employee in the
terms and conditions of employmentd. § 34:19-2(e).

To establish a prima facie CEPA claim, Plaintiff must establish four elemghjshé
reasonably believed that his empldgaronduct was violating the law, (2) he performedistle-
blowing’ activity as defined in the statute, (3) an adverse employment action wasatakest
him, and (4) a causal connection exists between the whisting activity and the adverse
employmat action” Flear v. Glacier Garlock Bearings, a Div. of Enpro Indus., |59 F.
App’'x 390, 392 (3d Cir. 2005) (citinBlackburn v. United Parcel Service, In¢79 F.3d 81, 92
(3d Cir. 1999)). If the employee establishes a prima facie CEPA claimits@pply the burden
shifting test articulated iMcDonnell Douglas Corprationv. Green 411 U.S. 792 (1973)See
Blackburn 179 F.3dat 92 Thus,the burden of production shifts to the employer, who must
provide a legitimate, noeretaliatory reason foits adverse actignif the employeirfurnishesa
reason, the burden shifts back to the employee who must demoriktiatine employer’'s
justificationis pretextual Id.

The New Jersey Supreme Court has stated that the first folorg notequire a plaintiff
to show that a law, rule, regulation or clear mandate of public policy actually would bediblat

all the facts he or she alleges are trirestead, a plaintiff must set forth facts that would support
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an objectively reasonable bdlihat a violation has occurred.Dzwonarv. Mcdevitf 828 A.2d
893, 901 N.J. 2003).An employeé&s reasonable beliemust be such that a ‘reasonable lay person
would conclude that illegal activity was going on’ or at the very leastynisnent.” Blackburn

3 F. Supp. 2dat 515 (quotingYoung v. Schering Corp660 A.2d 1153, 1158 (N.J. 1995)).
Accordingly, at this stage, the court must determine whether the record contaimce\rden
which a reasonable juror could conclude that Defendants engaged in wrongdoing such that “a
substantial nexus [exists] between the complafezbnduct and a law or public policy identified
by the court or [P]laintiff.” Patterson v. Glory Foods, In&55 F. Appx 207, 212 (3d Cir. 2014)

If a court finds a substantial nexus, thlkeajury mustdecide whether the employee indeed held
“such a belief and, if so, whether that belief was objectively reasondbisvbnar 828 A.2dat
901-02.

Significantly, in this case the Third Circuit held tlzawviolation of public policy under
CEPA can occur wheffa]n instruction, coercion, or threat by an employer resul{s] in the
disregard of obligatory ethical standards of one’s professguth as the RPCsIrzaska 865
F.3dat 161. Any assertion that an RP@olation had occurredr was imminents wholly
undermined by Plaintiff's testimony.SeePatterson 555 F. Apfx at 211-12. During his
deposition, Plaintiff testified th#t) he never filed a fraudulent patent application with the USPTO;
(i) he never did anything unethical with respect to a patent filing; (iii) &g mever ordered by
Defendants to do anything unethical with respect to a patent filing; (iv) he was nelvby tol
Defendants to file a patent application which he considered baseless; (v) to hisdgewio
other attorneys in the patent department were ever told or directed by Defenddeta fmatent
application that those attorneyaidwas baselesgvi) to his knowledge, Rocha never engaged in

unethical behavior; and (vii) to his knowledge, Rocha was never told to file a pasea bn

10
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inadequate technical noteglrzaska Depl, Pt. 3 at51:19-52:19, 53:12-54:7, 74:16—-19.hus,
it is undisputed that Plaintiff was nevid or instructedby Defendants to file a fraudulent or
defective pateninor wasPlaintiff aware ofany other attorney under his purvigwo wastold or
instructedo dothe same (Id.; D.E. 1671 & 175-21138-44 D.E. 1682 & 177-2 1 51.) It is also
undisputed that Plaintiff was never threw with disciplinein the eventDefendants’patent
filing objectiveswere not metwhich negateanyallegationthat Plaintiff was implicitly instructed
to violate the RPCs(D.E. 167-1 & 175-2 § 45; D.E. 168-2 & 17A83; Trzaska Dep. |, Pt. 3 at
107:4-9;see alsad. at 8:259:6 (stating that if the global patefiling objective wasot met
“because of the[] enhanceiandards, then that's something upper management would have to
deal with and accept . . . ;)d. at 34:19-35:19admitting thatan emailfrom L’Oréal USA’s
Senior Vice PresidenHead ofResearch to Plaintiff and othat&l not use words signifying that
the patenbbjectivefor 2014was mandatory or punitive in nature).)

The undisputed factsimilarly fail to demonstratehatan RPCviolation was imminent.
For examplepn October 9, 2014, more than two months before the year $&xkiff admitted
to his supervisathat his team hada‘sufficient number of technical notes to meet outasget”’
(D.E. 1682 & 177-2 1 33 (quoting D.E. 169, EX. R to Savage Derlemphasis added).Any
concerngPlaintiff harboredaboutthe adequacy of technical notee¢D.E. 1751, 1792 & 180-1
1 58; D.E. 1757, Ex. 35 to Goodman Dechyediminishedby the fact thaClark had48 patent
applicationsin 2014—amounting to 8 mor¢han the heged magic numbewof 40 applications.
(SeeD.E. 1671 & 175-2 111 12, 20; D.E. 162 & 177-2 \ 29;Trzaska Dep. |, Pt. 3 at 3:74,

21:3-10.) Thus,because&lark already ha@0 patent applications by Octoli#14 an additional

" Indeed Plaintiff himself used the term “target” to describe Defendants’ péitienyt objectives, undermining his
steadfast argument that the numbers weienerely aspirational. SeeD.E. 1697, Ex. R to Savage DerD.E. 175
3 at 15.) Plaintiff admitted hat no one in management usedwloed “quota” in connection wittbefendantspatent
filing numbers. D.E. 1671 & 1752 | 21;Trzaska Depl, Pt. 3at23:3-24.)

11
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28 filings were completed between October and December of Z884D.E. 1671 & 1752 1
12, 20; D.E. 174L, 1792 & 1801 1 52; D.E. 17&, Ex. 31 to Goodman Degllrzaska Dep. |,
Pt. 3 at 9:7-14.) These numbers may be indicative of a push to completdilragerds a result
of the delayedubmission of technical noteslowever, vhhen viewed in a light most favorable to
Plaintiff, these undisputed facts, coupled wtlaintiff’'s admission that heeverfiled or was asked
to file a fraudulent patent applicatigseeTrzaska Dep. I, Pt. 3 at 51:421, 53:16-23),negate the
contentiorthat an RPC violatiowasimminent

BecausePlaintiff and his colleagues were never required, directed, or forcedbimit
baseless patent applications in violatiothair professional obligation&eeTrzaska Dep. I, Pt. 3
at 51:1952:19, 53:1254:7), he fails to establish that Defendants engaged in wrongdSieg.
Johnson v. New Jersey Higher Educ. Student Assistance MathA-310213T1, 2015 WL
6739525, at6 (N.J. Super. Ct. App. Div. Nov. 5, 2015) (affirming summary judgment in favor of
defendants where plaintiff failed to establish a reasonable belief thatgeswisor instructed her
to commit fraud when she was never told “to fabricate facts, falsify documerdiseady implicate
others”). Ewen if Plaintiff asserted thatll outstanding technical notes were fmatentable-
which the record does not refleehis CEPA claim would still fail because he was never asked to
and did not file baseless patent applications on Defendants’ beBad#Capanna v. Tribeca
Lending Corp, No. 065314, 2009 WL 900156, at {®.N.J. Mar. 31, 2009¥inding that plaintiff
failed to establish a reasonable belief that the defendant “was engaging in, or about tarengage
fraud” where plaintiff was never instructed to underwrite a deficient lpphcation and did not
furnish “evidence to suggest that illegal activity occurred or was imminent”).

Indeed,after the completion of discovery, the undisputed facts “undercut any suggestion

that management encouraged the submission of frivolous patent applicatt@ed.fzaska 865

12
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F.3dat 166 see alsdColon v. Prudential Ins. Co. of AnNo. A-442204T3, 2006 WL 507732, at
*8 (N.J. Super. Ct. App. Div. Mar. 3, 200@)nding that plaintiff failed to establish the first
element of his CEPA claim because the record lacked facts “igemgiffraudulent or illegal acts
allegedly committed by [defendants]”).For example,Plaintiff testified that management
recognized the importance of phasing the invention and pi@tegtprocess after scientists had
consistently submittetechnical ntesin Decembelof previous years, thereby preventing patent
lawyers from completing applicatis beforghe year's end(SeeD.E. 1682 & 177-2 N 30-31;
Trzaska Dep. IPt. 3 at 24:2326:8.) Furthermore, Plaintiff confirmed that the patphiasing
process was part of Defendants’ plan to improve patent quality. (Trzaska DeR &tR2:1#
21.) Thus,Defendants’ pateriling process does not support the conclugtwat they endorsed
the filing of defectivepatent applications.SgeePatenting Process Chart.)

Plaintiff points to no law praibiting Defendants from promulgatingn internal patent
filing objective® SeeGibson v. 11 History Lane Operating Qdo. A-4567412T3, 2014 WL
700124, at *8 (N.J. Super. Ct. App. Div. Feb. 25, 2014) (finding that plaintiff lacked a reasonable
belief that a violation of public policy occurred where the Board of Nursing confirmend!aiv
prohibited the employer’s chachecking policy). Business objectives are commonplace in a
multitude of workplaces and cannatlependenthserve as a basis for CEPA claim$eéD.E.
1672 at 21);seealso Colon 2006 WL 507732, at?0 (noting that an employee cannot object to
his employer’s drug research merely on grounds that it is controversial because the employe

maintains the legal right to make decisiasdo its researglfciting Young v. Schering Cor®45

8 FurthermorePlaintiff's experttestified thatin the abstractithe mere fact of eshdishing a target number for patent
production is not itself unethical (D.E. 1671 & 1751 { 18 (quoting D.E. 164, Ex. J to Alito Decl. at 119:320).)
Importantly, Plaintiff’'s expert cannot opine on the ultimate legal issue of whether Plaintif dme objectively
reasonable belief under CEPASee, e.q.Berckeley Inv. Grp., Ltd. v. Colkit455 F.3d 195, 217 (3d Cir. 2006)
(“Although Federal Rule of Evidence 704 permits an expert witness to give expeigdtigt embraces an ultimate
issue tobe decided by the trier of fact, an expert witness is prohibited from rendering a legah&piinternal
guotations omitted).
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A.2d 1238 (N.J. Super Ct. App. Div. 1994)).
Important here, Rintiff's mere disagreement with Defendants’ desire to file a specific
number of patent applications per yearrespective of whether that objective is characterized as

a “guota,” “target,” or “goal—cannot, without more, sustain a CEPA claif.EPA affords no
protection for the employee who simply disagrees with lawful policies, procedypéasrities of
the employer.”Hitesman v. Bridgeway Inc63 A.3d 230, 238 (N.J. Super. Ct. App. Div. 2013),
aff'd 93 A.3d 306 (N.J. 2014)Nor is CEPA intended to spawn litigation concerning the most
trivial or benign employee complairtsEstate of Roach v. TRWhc., 754 A.2d 544, 552\(J.
2000} Blackburn 179 F.3d at 9.4 (stating that CEPA does not shield “chronic complainers”
or “alarmists” wio “constantly declar[e] that illegal activity is afeat . . . is about to be afoot”).
Rather, an employee “must have an objectively reasonable belief that a violatenrefevant
legal authority occurred, rather than an objection based on somepotiegple, no matter how
deeply believed.”Hitesman 63 A.3dat 239 (internal quotations omitted). Plaintiff's concerns
amount to a mere disagreement with Defendants’ pétit objectives and prioritiesnothing
more See, e.g Gibson 2014 WL 700124, at *8 (affirming summary judgment for defendant
becauseplaintiff's concernsregardingher employer’'schartchecking policy merelyraised a
legitimate difference of opinion)

Accordingly, because Plaintiff failed to “sebfth any evidence from lnich a reasonable
person could conclude th@ibefendants]jengaged in wrongdoirigwith respect to its patent
applicationsand“hence cannot show a substantial nexus between the comptdic@aduct and

[the RPCs] . .he cannot meet the first element of a CEPA clai®éePatterson 555 F. Appx

at212(internal quotations omitted).

9 Because Plaintiff fails to set forth a genuine issue of fact as to the firstrdleinis not necessary to discuss the
remaining CEPA elementSeg e.g, Clark v. Acme Markets, Inc2014 WL 714898, at *10 (D.N.J. Feb. 24, 2014).
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V. CONCLUSION
For the reasons set forth above, Defendants’ Motions for Summary Judgment are

GRANTED. An appropriate order follows.

/s/ Susan D. Wigenton
SUSAN D. WIGENTON, U.S.D.J.

Orig: Clerk
cC: Leda D. Wettre, U.S.M.J.
Parties
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