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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

EPHESIAN WATERS, Civil Action No.: 15-2842(JLL)

Plaintiff, OPINION

NEW YORK CITY POLICE DEPARTMENT,
et at.,

Defendants.

LINARES, District Judge.

Presentlybeforethe Court are two Motions to DismissPro SePlaintiff’s Complaint,filed

pursuantto FederalRule of Civil Procedure12(b)(6). (ECF Nos. 21, 24). TheseMotions are

broughton behalfofDefendantstheCity ofNewark,NewJersey,NewarkPoliceDirectorEugene

Venable,Newark Chiefof PoliceAnthony Campos,FormerPolice Director SamuelA. Demaio,

and FormerDputy Police Chief Ivonne Roman(collectively, “the Newark Defendants”)(ECF

No. 21, “Newark Mot.”), and, separatelyon behalf of DefendantsNew York City Police

Department(“NYPD”) CommissionerWilliam J. Bratton,New York District AttorneysCyrusR.

Vance,Jr., RobertJohnson,andRichardA. Brown, formerNewYork District AttorneyDaniel M.

Donovan, Jr. (sued herein as “Richard M. Donovan,”) and NYPD LieutenantEugeneWhyte

(collectively “the New York Defendants”)(ECF No. 24, “NY Mot.”).

Plaintiff filed a late Oppositionto Defendants’Motions which wasreceivedby the Clerk

of Court on October5, 2015. (ECF No. 31, “P1’s. Opp.”). Despitetheuntimelinessof Plaintiff’s

submission,given Plaintiff’s Pro Se status,this Court has consideredPlaintiff’s Oppositionin
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decidingthis matter. For the reasonsstatedbelow, the Court will grant Defendants’Motions to

Dismissfor failure to statea claim.

PROCEDURALHISTORY

Plaintiff first filed a Complainton April 22, 2015. (ECF No. 1, “Compi.”). On July 10,

2015, the Newark Defendantsfiled a Motion to DismissPlaintiff’s Complaint(ECF No. 7), and

on July 20, 2015, Plaintiff filed a documententitled “Memorandumof Law in Oppositionto

Defendant’s Motion to Dismiss” (ECF No. 16, “Memorandum”). After reviewing the

Memorandum,this Court determinedthat same is more properly construedas an amended

complaint, and thereforeadministratively terminatedthe Newark Defendant’sJuly 10, 2015

Motion to DismissanddirectedtheClerkofCourtto file this Memorandum,alongwith theoriginal

Complaint, in one docket entry labeled “Amended Complaint.” (ECF No. 18; ECF No. 16,

AmendedComplaint). The Court further advisedPlaintiff that if shewishesto file an amended

complaint,shemayonly do soby makinga written requestto this Court. (ECF No. 18). To date,

Plaintiff hasnot requestedleaveof this Court to submitan amendedcomplaint.’ Thus,Plaintiff’s

Memorandumfiled onJuly 20, 2015,togetherwith heroriginal Complaint,constitutetheoperative

pleadingin this matter.

Currentlypendingbeforethe Court is a Motion to Dismiss filed on behalfof all of the

NewarkDefendantsidentified in Plaintiff’s Complaint,anda Motion to Dismissfiled onbehalfof

Plaintiff submittedtwo lettersto the Court, datedSeptember1 andSeptember9, 2015. (ECF Nos. 27, 30). While
it is unclearwhatreliefPlaintiff seeksin theseletters,becausethe Courthasnot receiveda written requestto amend,
this Courtwill not construesameto be anamendmentto Plaintiffs Complaint. Similarly, Plaintiffs Opposition
appearsto addnewclaims,andstatesthat “[tjhere areerrorsin the original pleading,andcorrectionsare
forthcoming.” (P1’s. Opp. at iii). Again, while this Courthasconsideredthe argumentsPlaintiff assertsin
Oppositionto Defendants’Motions, it will not construesameasanamendmentto Plaintiff’s Complaint. (SeeECF
No. 18; seealsoFed.R. Civ. P. 1 5(a)(2) (providing thata Plaintiff seekingto amenda complaintmustdo so with his
adversary’swritten consentor with the Court’spermission)).Moreover,Plaintiffspromisethatcorrectionsto her
complaintareforthcomingdo not savethe operativecomplaintfrom dismissalfor failure to statea claim.
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someof the New York Defendants.Plaintiff identified the following individualsor entities,with

ties to the New York PoliceDepartment,as Defendants:TheNew York City PoliceDepartment

(“NYPD”); the New York City Police CommissionerWilliam J. Bratton; the New York District

AttorneysCyrusR. Vance,RobertJohnson,RichardA. Brown, KenThompson;AssistantDistrict

Attorney Daniel M. Donovan,Jr. (improperlypledas“RichardM. Donovan”);NYPD Lieutenant

EugeneWhyte; NYPD Police Officers Fundaro,Riley, Derek F. Aikens, C. Perez,SeanMiller;

unknownPoliceOfficers, and; anunknownNotaryPublic.

TheNew York Defendantsdo not moveto dismisson behalfof the NYPD, as they state

that theNYPD is a non-suableentity. (NY Mot. at 1, n.1). This Courtagreesthat theNYPD is a

non-suableentity, and that the properentity to be suedis the City of New York. SeeJenkinsv.

City of i’/ew York, 478 F.3d 76, 93, n.19 (2d Cir. 2007); NYC Charter§ 396 (“All actionsand

proceedingsfor therecoveryof penaltiesfor the violation of any law shallbebroughtin the name

of theCity of New York andnot in thatof anyagency,exceptwhereotherwiseprovidedby law.”).

However,becausePlaintiff is proceedingprose,this CourtconstruestheclaimsagainsttheNYPD

as if they were filed against the City of New York. See Maiser v. New York City Police

Department,2009WL 2915211,*2..3 (E.D.N.Y. 2009)(collectingcasesthathavedonethesame).

The New York Movants do not file on behalfof namedDefendantsThompson,Riley,

Aikens, PerezandMiller, statingthat the recorddoesnot indicatethat samehavebeenproperly

servedwith process,and as such,they arenot defendantsin this action. (NY Mot., at 1-2, n. 1).

Plaintiff respondsthat “more preciseinformationin contacting[theseindividualsj hasbeengiven

to the marshal’s office, and they should be served soon.” (P1’s. Opp. at 1). Plaintiff’s

representationsthat servicewill be effectuatedis not enoughto survivedismissalat this juncture.

SeeFed. R. Civ. P. 4(m). Becausethis Courtagreesthat Plaintiff hasfailed to showvalid service
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of summonson the abovenamedindividuals,this Courtwill dismissthis actionwithout prejudice

as to same, (Id.).

BACKGROUND

Plaintiff statesthat “[fjrom the I 970s to presentall kinds of transgressionshavecarried

againsthim and the police in Newark and New York ha[ve] refusedto act.” (Compl., at 9).

Plaintiffs twenty-five pageComplaint identifies twenty-five “Incidents,” dating from 1977 to

present,whereinhewasallegedlyharassedandstalkedby unnamedindividualsin thecommunity.

For example,in Incident 4C, Plaintiff explainsthat from JanuarythroughJuneof 2007, he was

“harassedby driversusingidenticalsilver carsthatwereidenticalin color, makeandmodel,” who

would “sharply cut in front” of him. (Compl., at 14). In Incident 20, Plaintiff allegesthat he

“called the Newarkpolice aboutsomecon artistswho werespecificallytargeting[him]” andthat

he“tried to explainfor decadesthat [he] ha[s]beenthetargetof a conspiracy,but [the police] were

not interestedin listening.” (Compi., at 22).

Plaintiff allegesfederaljurisdictionunder42 U.S.C. § 1985(3)(providinga causeof action

for conspiracyto interfere with civil rights), and seeks relief under 42 U.S.C. § 1981(a)2

(prohibitingracial discriminationin employment). (CompL, at 2, 7). However,this Courthaving

liberally construedPro SePlaintiffs Complaint,as it is obligedto do, see,e.g.,Higgs v. Atty Gen.

of the UnitedStates,655 F.3d 333, 339 (3d Cir. 2011), construesthe Complaintas an attemptto

seekreliefunder42 U.S.C. § 1983 (providinga causeofactionfor deprivationofcivil rightsunder

color of statelaw) and42 U.S.C. § 1986(providinga causeof actionfor failure to preventa 1985

violation).

2 Claims for violation of § 1981 claimsareonly actionableundersection1983. McGovernv. City ofPhiladelphia,
554,F.3d 114, 116 (3d Cir. 2009).
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Currently pendingbefore this Court are Motions to Dismiss Plaintiff’s Complaint for

failure to statea claim underRule 12(b)(6). Specifically,DefendantsarguethatPlaintiff’s claims

aretime-barredor otherwisefail to statea claim.

LEGAL STANDARD

To withstanda motion to dismissfor failure to statea claim, “a complaintmust contain

sufficient factualmatter,acceptedas true, to ‘state a claim to relief that is plausibleon its face.”

Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) (quotingBell All.

Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). “A claim has

facial plausibility when the plaintiff pleadsfactual content that allows the court to draw the

reasonableinferencethat the defendantis liable for the misconductalleged.” Iqbal, 556 U.S. at

678. “The plausibility standardis not akin to a ‘probability requirement,’but it asksfor morethan

a sheerpossibility that a defendanthasactedunlawfully.” Id. Although a court is to liberally

construethe Complaintof a Pro Se litigant in his favor, Higgs v. Atly Gen. of the UnitedStates,

655 F.3d 333, 339 (3d Cir. 2011), the litigant mustneverthelesspleadsufficient facts to support

the causesof actionhe alleges. Higgins v. Beyer,293 F.3d683, 688-89(3d Cir. 2002).

To survivedismissalof a 1983 claim, a plaintiff must allege“two essentialelements:(1)

thattheconductcomplainedofwascommittedby a personactingundercolor of statelaw; and(2)

that the conduct deprived the plaintiff of rights, privileges, or immunities securedby the

Constitutionor lawsof theUnited States.” Schneyderv. Smith, 653 F.3d313, 319 (3d Cir. 2011).

In orderto survivedismissalof a 1985 claim, a plaintiff mustallege:

(1) a conspiracy;(2) motivatedby racial or classbaseddiscriminatoryanimusdesignedto
deprive,directly or indirectly, anypersonor classof personto the equalprotectionof the
laws; (3) an act in furtheranceof theconspiracy;and(4) an injury to personor propertyor
the deprivationof anyright or privilegeof a citizenof theUnited States.
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Lake v, Arnold, 112 F.3c1 682, 685 (3d Cir. 2011) (citing UnitedBrotherhoodof Carpentersand

Joinersof America, Local 610 Scott, 463 U.S. 825, 828-29 (1983)). A claimantalleging a

violation of section1986must first satisfythe elementsof a conspiracyundersection1985, and

must also showthat a personwith knowledgeof the conspiracyandthe “power to preventor aid

in preventingthe commissionof the same,” has neglectedor refusedto do so. Robison v.

CanterbuiyVillage., Inc., 848 F.2d424, 431 n. 10 (3d Cir. 1988); 42 US.C. § 1986.

ANALYSIS

A. TheMajority of Plaintiffs ClaimsareTime-BarredandThereforeSubjectto
Dismissalwith Prejudice

Wherea Complaintallegesclaimsthatarebarredby theapplicablelimitationsperiod,such

allegationsareproperly dismissedfor failure to statea claim. See, e.g., Huntersonv. Disabato,

et.al, 244 Fed. App’x 455, *1 (3d Cir. 2007) (unpublished)(citing Jonesv. Bock, 549 U.S. 199,

215 (2007)). Here, wherethe allegationsin Plaintiffs Complaintdateback as early as 1977, a

majority of the allegationsaretime-barred.

A causeof action accruesunderthe Civil RightsAct “when the plaintiff has a complete

andpresentcauseof action, that is, when the plaintiff can file suit andobtainrelief.” Wallacev.

Kato, 549 U.S. 384, 388 (2007) (citationsomitted). In New Jersey,the statuteof limitations for

1983 and 1985 claims is two years. Cito v. BridgewaterTp. PoliceDep’t., 829 F.3d 23 (3d Cir.

1989);seealsoN’Jai v. Floyd, 386 F. App’x. 141, 144 (3d Cir. 2010) (unpublished).By contrast,

New York appliesa threeyear statuteof limitations to 1983 and 1985 claims. Paigev. Police

Dep ‘t of City of Schenectady,264 F.3d 197, 199 (3d Cir. 2001). Actions filed under 1986 for

neglectto preventa violation of civil rights are subjectto a one-yearstatuteof limitations. 42

U.S.C. § 1986.
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Here, Plaintiffs Complaint lists dates and time periods during which each Incident

occurred. For example,Plaintiff alleges,in Incident 3D, that from 2002 through 2006, “auto

shadowingwasusedagainst[him.]” (Compi.,at 13). As such,this Courtcaneasilydeterminethe

dateon which Plaintiffs causesof actionaccruedfor purposesof applyingthe limitationsperiod.

Plaintiffs Complaintwas filed on April 22, 2015. Thus,per the relevantlimitations periods,all

allegationsof 1986violationspre-datingApril 22, 2014aretime-barred.All allegationssounding

in 1983 and 1985 violations occurring in New Jerseyand predatingApril 22, 2013, and those

occurringin New York prior to April 22, 2012,aresimilarly barredby the applicablelimitations

periods.

Accordingly,this Courtfinds thatthefollowing “Incidents” identifiedin Plaintiffsoriginal

Complaint(ECF No. 16-1) are time-barredandthereforedismissedwith prejudice:1, 2, 3A, 3B,

3C, 3D, 4A, 4C, 4D, 5,6, 7, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19. This Court also finds that the

following numberedParagraphsin Plaintiffs Memorandum(ECF. 16) are similarly time-bared

andthereforedismissedwith prejudice:2, 3, 4, and6.

B. TheRemainingClaimsareDismissedfor Failureto Statea Claim

Defendantsargue that to the extent Plaintiffs claims are not time-barred, they are

neverthelesssubjectto dismissalfor failure to statea claim. (NY Mot. at 4-6; NewarkMot. at 9-

11). Specifically,Defendantsnote that Plaintiff hasfailed to pleadthe personalinvolvementby

any of the namedDefendants. (Id.). Plaintiff attemptsto fix this deficiencyby way of her

Opposition,statingthatDefendantshad“key roles” in the allegedwrongscommittedagainsther

andfailed to “investigateandprosecute”same. (P1’s. Opp. at iii).

This Court agreesthat Plaintiff has failed to show how the namedDefendantswere

personallyinvolved in the factual allegationsshe asserts. Moreover,Plaintiffs attemptto cure
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this deficiencyby way of herOppositionis not compelling. As alreadystatedherein(seeinfra, at

2, n. 1), Plaintiff cannot amendher Complaint by motion practice,and may only amendhis

Complaintwith leaveof this Court, which Plaintiff hasnot sought. Even if this Court were to

considerPlaintiff statementin his Oppositionas an amendmentto Plaintiffs Complaint,sucha

statementwould be insufficientto curethe Complaint’sdeficiencies.

Indeed, it appearsthat Plaintiffs complaints are largely lodged against community

membersand her neighbors;not the Newark or New York Police Departments. (SeeCompl.,

Incident 4B (acts committed by “young children and disabled people” at the behest of

“conspirators”); Incident 13 (actscommittedby a private law firm)). To the extentPlaintiff has

allegedthat the New York andNewarkPoliceDepartmentswereinvolved in the eventsalleged,

Plaintiff doesnot identify thespecificDefendantsallegedto beinvolved,nordoesPlaintiffprovide

any identifying informationas to the unnamedindividuals. (SeeCompi., Incidents4E, 8, 13, 20,

21; Memorandum,at ¶J 1, 5, 7).

Finally, to the extentPlaintiffs allegationsdo identify a particular Defendant,Plaintiff

neverthelessfails to allegethe remainingelementsof the civil rights claimssheasserts.(Compl.,

Incidents22, 23, 24; Memorandum,¶J8, 9). Specifically,Plaintiff hasnot sufficientlypleadthat

hercivil rights havebeenviolated,nor that Defendantsareinvolved in a conspiracyto violateher

civil rights,asrequiredby therelevantstatutes.See42 U.S.C.§ 1983, 1985, 1986. For example,

in Incident23, Plaintiff allegesthatDefendantsDemaioandRomanneverrespondedto herletters.

(Compl., Incident 23). Failure to respondto a letter doesnot amountto a violation of one’s

constitutionalrights.

For theabovereasons,this Court finds thatPlaintiff hasfailed to statea plausibleclaim as

againstanyof thenamedDefendants.
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CONCLUSION

For the reasonsstatedabove,this CourtherebygrantsboththeNewarkandNew York

Defendants’Motions to Dismiss. All claimsidentified in SectionA abovearedismissedwith

prejudice,and all claimsidentified in SectionB aredismissedwithoutprejudice. An appropriate

Orderaccompaniesthis Opinion.

DATED: October ,2015

JjSEL. LflTARES
tiNITED STATESDISTRICT JUDGE
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