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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NANCY NGUYEN HO, Individually and Civil Action No. 15¢v-3390 (KSH)(CLW)
as the Personal Representative and

Executor of the Estatef KHANH VAN
HO and the legal guardian of the minors

NGUYEN,
Plaintiffs,
VS.

RUBY S LLC, LAM K. HUYNH, THE
LOBSTER HOUSE and the FV MEKONG
her engines, tackle and fishing permits in
rem

Defendang.

THIS MATTER comesbefore the Court on the motion teansfer venudiled by
Defendants Ruby S LLC, Lam K. Huynh, and FV Mekong and joined by Defemtiahiobster
House. (ECF Nos. 203, 25, 27.) In short, Defendants seek trartsféne Camden Vicinage while
Plaintiffs maintain thatthe matter was properlgssigned tathe Newark Vicinag. The Court
declined to hear oral argument pursuant to Rule 78 of the Federal Rules of Civil Praetjure
for the reasons set forth below, the Court denies the mbtion.

This wrongful death action arises outloédeath ofKhanh Van Ho (decedent), whdhile
intoxicatedaccidentally drownedvhen moving between The Lobster House restawaadits

nearbypier. (Am. Compl., ECF No. 18.) Defendaraggue that transfer is approprigigrsuanto

1 The Court considers the instant motion tcalm@n-dispositive pretrial matteandaccordinglyissues this Opinion &
Order as dinal decision on a nodispositive matterSeePlotnick v. Computer 8s. Corp. Deferred Comp. Plaorf
Key Executives2015 WL 4716116, at *1 (D.N.2015)(citing Prinir (HADAS 1987) Ltd. v. ConAgra Food Packaged
Foods Cqg.2008 WL 869118, at *1 (D.N.J2008).
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28 USCS 1404(b)or, in the alternativegursuant to Local Civil Rule 40.1(d). (Motion, ECF Nos.
20-21.) In particular,Defendants contend th#te matteris not properly irthe Newark Vicinage
becausé[a]all of the events ging rise to this actiomccurredin Cape May, New Jersey, which

is located within the Camden Divisienterritorial jurisdiction[.] (Brief, ECF No. 21at 4
KarpousisAff., ECF No. 22) By reference to the Amended Complaint, Defendants emphasize that
immovable physical evideneesuch as theestaurantthe pier, andhe vessel in questienis in

Cape Mayand numerous witnessage n close proximity to Cape May. (Bf, at 25 (citing Am.
Comp.,11 312).) In addition,Defendantsassert that the Camden Vicinaara Newark Vicinage

are about eighty (80) and one hundred fifty (150) miles, respectifedyn the location where the
incident giving rise to this action took p&dd” (Id., at 4.)

Plaintiffs, whoare the widow andhinor daughters of deentand residents of Virginja
maintain that[v]enue was properly placed in the Newark Vigdgaand contend thaDefendants
offer insufficient evidence twarranttransfer.(Opp., ECF No. 26, at-2; Am. Compl.. 118-10)
Plaintiffs argue that, although they a¥&rginia residents“[t]he extreme financial and physical
limitations of [decederis widow]would be exacerbatdaly moving this action to Camdéand,
furthermore, She has provided evidence that she would have a place {mstyvark]at no cost
as well as a person who could transport her where she would have to go and assist her with her
physica limitations again at no cost(Opp., ECF No. 26, &; Ho Aff., ECF No.26-1,11 419.)
Plaintiffs further contend thdlNewark s not some remote distant place and the witnesses would
have only a short extra distance to travel to Newark rather than Cani@ep., at 4.Plaintiffs
also argue that Defendanteorrectly rely on§8 1404(b)in support of their motiotvecause that

subsection requires consent. (lt.2-3.)



In reply, Defendants reiterate thathe operative factammovableevidence and other
sources of proof, and a substantial number of witnesses in this matter are locamwund Cape
Mayl[.]” (Reply, ECF No. 27 at;Adler Aff., ECF No.27-1.) Defendants deny th&t 1404 (b)is
an inappropriate vehicle by which to seek the instant relief anthamalternativesubmit that
transferis appropriate pursuant to 8 1404(@eply, atl-4.)

Section1404 of Title 28 of the United States Code provides, in pertinent part:

(a) For the convenience of parties and witnesses, in the interest of
justice, a district court may transfer any civil action to atheo
district or division where it might have been brought or to any
district or division to which all parties have consented.
(b) Upon motion, consent or stipulation of all parties, any action,
suit or proceeding of a civil nature or any motion or imggthereof,
may be transferred, in the discretion of the court, from the division
in which pending to any other division in the same district. Transfer
of proceedings in rem brought by or on behalf of the United States
may be transferred under this section without the consent of the
United States where all other parties request transfer.

As a preliminary matter, a plain reading of the statute revealmthatistrict transfemay not be

achieved bystipulation whereasconsent of all parties ay besufficient, though not necessary, to

achieve intradistrict transferSeeWhite v. ABCO Engg Corp., 199 F.3d 140, 1481 (3d Cir.

1999) (notingthat a 8 1404(b) transfetis much less cumbersome than its indistrict
counterpart”). Thuscontraryto Plaintiffs assertion,Opp., at 3, the Court may entertain a
contested motion to transfer under § 1404(b).

To decidea motion to transfer pursuatd § 1404(a) the Court examines the factors
enumerated in that subsection, i.e., the convenience of parties and wiasesssas thenteress

of justice Jumara v. Statéarm Ins. Co., 55 F.3d 873, 879 (3d Cir. 199%)e Court may also

considerprivate inerests such as: 1) the plaintiff’'s forum preference; 2) the defendantta foru

preference; 3) whether the claim arose elsewlzere 4) the location of books and recotdsThe



Court mayalsoconsider public interests such@sactical considerations that could make the trial
easy, expeditious, or inexpensiaadthe relative administrative difficulty in the two foreoin
court congestiond. at 87980 (citations omitted).

To determinewhether to transfer a case between divispursuant to § 1404 (bhe Court
is guided by the same factors that gpa transfers between districdésid & a minimum must

considemnwhether a transfer would be convenient to the parties and witnesses and in this interes

of justice Seeln re Bishop, 2014 WL 1266363, at *3 (@el. 2014)(citing Zanghi v. Freight Car

Am., Inc, 2014 WL 130985, at *9 (W.Pa.2014)) seealso Cottier v. Schaeffer 2011 WL

3502491, at *1 (D.S.D. Aug. 10, 201(gollecting cases andbservingthat transfers under §
1404(b) are subject to fewer guidelines than transfers underd§a))0

Importantly, themoving party bears the burden to establish that the transfer is appropriate
and nore convenientJumara 55 F.3dat 879.“The decision of whether to transfer a case is

committed to the trial court’s sound discretioRrudential Ins. Co. of Am..\Brimberry 2013

WL 5340378, at *2 (D.N.J. 2013) (citations omitted).

On the particular facts presented, and even @ppticationof the more lenient inquiry
under§ 1404(b), the Court finds thatansfer tothe Camden Vicinage is unwarrantédrirst,
althoughPlaintiffs reside in VirginiaPlaintiffs prefer the Newark Vicinage arttie Court is
mindful of the financial and physical limitatisrunderpinning this preferencgeeHo Aff., ECF

No. 261, 1 419; seealso Shutte v. Armco Steel Corp., 431 F.2d 22, 25 (3d Cir. 1970)s

black letter law that a plainti§ choice of a proper forum is a paramount consideration in any

21t must be noted th&tefendantsrequest for transfer pursuant8d 404(a) is first set forth-and at length—in reply.
CompareBrief, ECF No.20, with Reply, ECFNo. 27. While the Courtappreciategshat Defendants raise these
arguments somewhat in response to the position articulated by Pdamtffpositionjt must be emphasized that it

is the duty of a movant to fully disclose, in the first instatitespecificstatutory avenudsy whichrelief is sought
SeeAiellos v. Zisg 2009 WL 3486301, at *1 (D.N.2009) (citing Ghana v. Holland226 F.3d 175, 180 (3d Cir.
2000)).Neverthelessas described hereirg 1404(a) imposes a more restrictive standard for reviewing a request to
transfer and, in any event, tB®urt hagluly consideredind rejectedll of Defendantsarguments
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determination of a transfer request, and that chshoelld not be lightly disturbed.(internal
guotations omitted))Next, while Defendants prefer the Camden Viciniage and emphasize that
Cape Mayis central to this action in terms of immovable evidence and witnesses in proximity
exact adresses of such witnessa® notdisclosedand furthermore Defendant Rby S LLC
maintains a registered offican iPlainfield andDefendant Huynh resides in Plainfiel8ee
Karpousis Aff., ECF No. 22[1 3-6; Adler Aff., ECF No. 271, 11 89. Moreoverthe Court is not
convinced that the additional distance to Newaklorstransfer asthe distance is not substantial
and transfer to th€amdan Vicinagewould work considerable inconvenienegainst Plaintiffs
while adding marginal convenient¢e others In addition,the Court finds that transfer tthe
CamderVicinage b notin the interest gfudicial economy since this Coustwellacquainted with

the matter and discovery is ongoif®eeRappoport v. Steven Spielberg, Inc., 16 F.Supp.2d 481,

497 (D.N.J. 1998|stating thag 1404 s designed‘to avoid the waste of time, energy and money
and, in addition, to safeguard litigants, witnesses, and the public against avoidablenigrmave

and expensg. The Courtthereforeconcludes that Defendants have not demonstthtgédransfer

to the Camden Viciage is appropriate pursuant to 8 1404 and similarly concludes for the same

reasons tharansfer is not appropriate pursuant to Local Civil Rule 40.1.

ACCORDINGLY, IT ISon this 28 day of March, 20186,
ORDERED thatDefendants’ motion to transfer venue (ECF No. 20) is DENIED; and
FURTHER ORDERED that the Clerk shall terminate EQ®. 20.

s/ Cathy L. Waldor

CATHY L. WALDOR
UNITED STATESMAGISTRATE JUDGE




