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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DONNA RANIERI AND NICHOLAS
RANIERI, on behalf of themsalves and all

otherssimilarly situated, Civil Action No. 15-3740
Plaintiffs, OPINION
V.

BANCO SANTANDER, SA., et al.,

Defendants.

ARLEO, UNITED STATESDISTRICT JUDGE

THISMATTER comes before the Court @efendant8anco Santander, S.A., Santander
Holdings USA, Inc.Santander Bank, N.A., Sovereign Bancorp, Inc. and Sovereign Banks N.A.
(collectively,“Defendants”) motion to compel individualized arbitration and to disoristay the
action. Dkt. No. 8. For the reasons set forth herein, the motidENS ED.

|.  BACKGROUND

This caseinvolves claims thaDefendantsdiled topay theirmortgage loan officerthe
required minimum wage and overtim@mpensationunder the Fair Labor Standards Act
(“FLSA"), 29 U.S.C8 201et seg.and the New Jersey Wage and Hour Law (“NJWHN)J.S.A.
34:11-56eet seq. Defendants doot address the mesitof the claimsThey argueonly that the
dispute must be arbitrated in light of an arbitration provision contained in an employment

agreement.
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A. Mortgage L oan Officers

Defendants jointly operate various retail banking facilitieseveral states, includifgew
JerseyandPennsylvania. Compl. {1 9-13, 24, 34aififfs Donna Ranieri and Nicholas Ranieri
(“Plaintiffs”) are former employees of Defendants who worksdmortgage loan officers in
DefendanBantander’'s New Jersey bank branchesf{ 77 79-80, 8889. Mortgage loan officers
were largely responsible for originatingsidentialmortgage loans for Santander customeds.

11 81, 90.

Plaintiffs were fulitime employees who were scheduled to work 40 hours per lagek
who regularly worked moreld. T 36. On weeldays, they worked on mortgage files from home
before the workday statedtd. 1 83, 92. Their lunch breaks were frequently interrupted to handle
customer service issues in thranch Id. 1 42. When the bank closed for the day, Plaintiffs spent
additional time working on mortgage files and answering customer quesyiteigfshone.ld. N1
85, 94. Plaintiffs also worked on the weekenuarketing for Defendantdd. § 40. Defendants
never compensatdelaintiffs for theextrahours worked.ld. { 78. Defendants’ other mortgage
loan officersacross the countrgllegedlyworked similarly long hours without compensatidd.

19 4043, 54-56.
B. Arbitration Agreement

At the start of their employment, Plaifdg received offer of employment letsef*Offer
Letter”) and a Mortgage Development Officer Agreers¢DO Agreemeri).! Declaration of

Jessica Cohen (“Cohen Decl.”) 1952 The Offer Letter contained the following paragraph:

! Plaintiffs did not attach théffer Letter or MDOto the complaint butlo not challenge the
authenticity of the versions submitted together with Defendants’ maieePension Ben. Guar.
Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993) (“[A] court may consider
an undisputedly authentic document that a defendant attaches as an exhibit tmadmtisimiss

if the plaintiff's claims are based on the document.”) (internal citations omitted).
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Aqgreement:

* As a condion of employment, you will be required to
execute the enclosed Mortgage Retail Development Officer
Agreement (“Agreement”), with all attached Exhibits, on or
before your first day of work. Also attached you will find a
copy of the Mortgage Sales @mission Plan ("Plan")
which reflects your pay structure.

Offer Letter, Cohen Decl. Exs. 1, 3 (original emphasis).

TheMDO Agreements a fivepage document that contains six sections. The fifth section
contains the bolded headingERMINATION AND CLAIMS.” MDO AgreementCohen Decl.
Exs. 2, 4 (original emphasis). Section 5.04, on the same page, contains the followingdangua

Any controversy or claim arising out of ttdDOA’s employment

or the termination thereof shall be resolved through finat a
binding arbitration in accordance with teBenployment Arbitration
Rules and Mediation Procedures or other applicable rules of the
American Arbitration Association then in effecAny such
arbitration shall take placein the statein which the MDOA last
worked for the Bank. Notwithstanding any contrary rule or
procedure, the MDOA agrees to waive any right to bring,
maintain, or participate in, or recover any relief from, a class,
collective, or representative action against the Bank, its
affiliates, or any of their respective employeesor other agentsto

the maximum extent permitted by law. The MDOA further
agrees that if included within a class, collective, or
representative action, the MDOA will take all steps necessary to
opt-out of the action or refrain from opting in, as the case may

be. The MDOA retains theright to challenge the validity of the
waiver set forth in this Paragraph 5.04, and the MDOA will not

be subject to retaliation by the Bank for asserting such right.

Such controversies and claimgbgect toarbitration include, but are

not limited to, those arising under this Agreement and those arising
under any federal, state or local statute relating to employment and
any tort, contract or commdaw claim. . . .

MDO Agreemeng 5.04 (origindemphasis).
The MDO Agreementalso contains a choice of law provision stating, “The Agreement

shall be governed by and construed in accordance with the laws of the Commonwealth of



Pennsylvania except its choice lafv principles and except to the extent preempted by federal
law.” MDO Agreemeng 604.

Both Plaintiffs signed thaiDO Agreementson the bottom of the final pageTheir
signatures, however, were directly under a bolded sentence thatlreadify, by my signature
below, that | have received a copy of the Mortgage Sales Commission Plan, which has been
provided to me.” Cohen Decl. Exs. 2 anda 5.

C. Procedural History

Plaintiffs filed a putative class and collective action complaint on June 3, ZXHstiag
causes of action under the FLSA and NJWHCompl., Dkt. No. 1. They bring the FLSA
collective action claims on behalf of all current and former employees wioskities included
working as a mortgage loan officer and who were not paid minimages and overtime
compensation in the past three yedds 3. Theybringthe NJWHL class action claims on behalf
of thoseuncompensatemortgage loan officers who worked in New Jers&.. { 4. In August
2015,Defendants filed the instant motiondompel under Fed. R. Civ. P. 12(b)(6). Dkt. No. 8.

[I.  LEGAL STANDARD
When considering a Rule 12(b)(6) motion to dismiss, the court accepts as true all of the

facts in the complaint and draws all reasonable inferences in favor of thidfpl&hillips v.Cnty.

of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008). Dismissal is inappropriate even wisgmeedrs
unlikely that the plaintiff can prove those facts or will ultimately prevail on th@siield. The
facts alleged, however, must be “more than labels and conclusions, and a formukstiomeaxf

the elements of a cause of action will not do.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007). The allegations in the complaint “must be endogtaise a right to relief above the

speculative level.”ld. Accordingly, a complaint will survive a motion to dismiss if it provides a



sufficient factual basis such that it states a facially plausible claim for rél&icroft v. Igbal

556 U.S. 662, 678 (2009).

When it is apparent, based on “the face of a complaint, and documents relied upon in the
complaint,” that certain of a party’s claims “are subject to an enforceableafdntclause, a
motion to compel arbitration should be considered under a Rule 12(b)(6) standard without

discovery’s delay.”Guidotti v. Legal Helpers Debt Resolution, LLC, 716 F.3d 764, 772 (3d Cir.

2013)2
1. ANALYSIS

With its enactment of the Federal Arbitration Act (“FAA”), 9 U.S.C. & %eg. Congress
“expressed a strong federal policy in favor of resolving disputes throbghaton.” Century

Indem. Co. v. Certain Underwriters at Lloyd’s, London, 584 F.3d 513, 522 (3d Cir. 2B08).

in light of the FAA, however, “[a]rbitration is sttlg a matter of contractf a party has not agreed

to arbitrate, the courts have no authority to mandate that he dB8sbRay Co., Inc. v. Chemrite

(Pty) Ltd, 181 F.3d 435, 444 (3d Cir. 19990)hus, in deciding whether a party may be compelled
to arbitrate under the FAA, the Court considers (1) whether there is a valid agrézarbitrate
between the parties and, if so, (2) whether the dispute falls within the scopevafithagreement.

Flintkote Co. v. Aviva PLC, 769 F.3d 215, 220 (3d Cir. 2014).The party resisting arbitration

may then invalidate the clause based on generally applicable contract deféagesy. Green

Tree Fin. Corp., 183 F.3d 173, 179 (3d Cir. 1999).

2 Where, as here, all thentieent documents are before the Court, a motion to dismiss standard is
appropriate because Plaintiffs have not responded to the motion to compel with additisnal fa
that require discovery or the burden shifting of a summary judgment stanSeedlder Run

Land, LP v. Ne. Nat. Energy LLC, 622 F. App’x 164, 166 (3d Cir. 2015).
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A. Agreement to Arbitrate
To determine whether the parties agreed to arbitcatg;s turn to “ordinary statéaw

principles that govern the formation of contractKitleis v. Dickie, McCamey & Chilcote, P.C.

560 F.3d 156, 160 (3d Cir. 2009Here, however, the partiegisputewhich state’scontract law
should apply Defendants’ argue that théDO Agreemeris choice-offaw provisiondesignating
Pennsylvania law shoulgbvern Plaintiffs respond that the choio&law provision should not
be enforced and that New Jersey law should apply because Pennsylvania has no conrfeetion to t
parties o the transactionDefendants are correct

The parties appear to agree the threshold issubat New Jersey’s choiegf-law rules
should be used to evaluate whetherMi2O Agreement’'schoice-oftaw clause is enforceable
SeeOpp’n Br. at 56, Dkt. No. 13; Reply Br. at 4 n.2, Dkt. No. 1Although the Court ultimately
agrees, some clarification on the reason why is necesBagyparties seem to assume that because
New Jersey is the forum state, its cheatdaw rules wil apply. This “forum state” rule derives
from cases where the federal court faces a choice of law question in a diversiigjon case.

SeeManiscalco v. Brother Int'l (USA) Corp., 709 F.3d 202, 206 (3d Cir. 2Qdiiihg Klaxon Co.

v. Stentor Elec. Mfg. Co., Inc., 313 U.S. 487, 496 (3R4But here, the Court does not have

diversity jurisdiction over the claims, so the “forum state” rule woulcantdmaticallyapply3
Although the parties have not provided much othedanceon why New Jersey’s choice

of-law rules apply their citation to the Third Circuit’'s decision Bay v. Creditinformis

3 As evidence of the confusipthe parties cite several choio&law cases thahvolve diversity
jurisdiction. SeeSullivan v. Sovereign Bancorp., Inc., 33 F. Ap®40, 641 (3d Cir. 2002)
Valcom, Inc. v. Vellardita, No. 23025, 2014 WL 1628431, at *7 (D.N.J. Apr. 23, 2QBHannon

v. B.L. England Generating Station, No.-Q8524, 2013 WL 6199173, at *3 (D.N.J. Nov. 27,
2013); Ocean City Exp. Co. v. Atlas Van Liselnc, No. 131467, 2013 WL 3873235, at *4
(D.N.J. July 25, 2013)see als@ys. Operations, Inc. v. Sci. Games Dev. Corp., 555 F.2d 1131,
1136 (3d Cir. 1977) (discussiagplication of state law principles to pendent state law c)aims
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instructive. 511 F.3d 369 (3d Cir. 2007)here, the plaintiff filed a class action law suitthe
Eastern District of Pennsylvaragainst a credit company, assertfgderal statutory claimnder

the Credit Repair Organizations Act aagendentstate statutory claimnderthe Pennsylvania
Credit Services Act Id. at 37475. The defendant moved to compel arbitration based on an
arbitration provision in the parties’ service agreemelat. at 375. The agreement contained a
choiceof-law clauseproviding that Virginia law governed its termsjt the plaintiff challenged

the clauses enforceability 1d. at 387-88. The court found it appropriate to apply Pennsylvania’s
choiceof-law rules in analyzing whether the Virginia law clause was enforcebblat 389. The
courtexplained itgeasoningas follows:

But inasmuch as [plaintiff] argues that Pennsylvania law governs the
arbitration provision and the Agreement as a whole, it seems
reasonable to use Pennsylvania law in evaluating the cbblesv
provision. The use of Pennsylvania law on this choiekaw
guestion is consistent with what we said Spinetti that “[t]he
federal policy encouraging recourse to arbitration requires federal
courts to look first to the relevant state law of contracts . . . in
deciding whether an arbitration agreement is valid under the FAA.”
324 F.3d at 214. Furthermore, if the District Court’s jurisdiction in
this federal question case had been based on diversity of citizenship
of the parties we would apply Pennsylvania’s chaft:éaw
principles as the court was in the EastBistrict of Pennsylvania.
SeeKlaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941).
Accordingly, we look to Pennsylvania law to determine which
state’s law we should use in considering the unconscionability
argument.

Gayis a helpful analoguto the instant matterHere, as inGay, the use of New Jersey
conflicts analysis is reasonable given that the allegations arise largelfy/dew Jersey contacts
and the Court would apply New Jersey'’s rules had the case been based in diversiigh, Ases
Court deems it appropriate to look to New Jerslegiceof-law rulesin evaluatig whether the

Pennsylvania choieef-law clause is enforceable



“Ordinarily, when parties to a contract have agreed to be governed by the laws of a
particular state, Ne Jersey courts will uphold the contractual choice if it does not violate New

Jersey’s public policy.”_Instructional Sykic. v. Computer Curriculum Corp., 130 N.J. 3341,

614 A.2d 124, 133 (1992) (citations omittedt).deciding whether to enfor@econtractual choice
of law, the Supreme Court of New Jersey has cited the Restatement (Secamdf)icisf Laws
8 187(2)(“Restatement”), which provides that the law of the state chosen by trespaittiapply
unless

(a) the chosen state has no sabsal relationship to the parties or

the transaction and there is no other reasonable basis for the parties’
choice or

(b) application of the law of the chosen state would be contrary to a
fundamental policy of a state which has a materially gréatenest

than the chosen statethe determination of the particular issue and
which . . . would be the state of the applicable law in the absence of
an effective choice of law by the parties.

Id. (emphasis addépsee alsdNorth Bergen Rex Transpoitic. v. Trailer Leasing Cp158 N.J.

561, 568-69, 730 A.2d 843, 847-48 (1999) (quoting same language).

Under this test, the Court will enforce O Agreemeris designation of Pennsylvania
law. First, there is a reasonable basis for the selectioemfigylvania law. As the Restatement
recognizes, reasonableness is not a high bar. Wieiltum will not*apply a foreign law which
has been chosen by the parties in the spirit of adventure or to provide merdigkeoerthe judge
. . .[c]ontractsare entered into for serious purposes and rarely, if ever, will the parties choose a
law without good reason for doing $oRestatement 8 187 Cmt. f. A good reasons exists here.
According to Plaintiffs’ complaint, Defendants have bank branches in Heansy It makes
sense that the parties’ employment contract would apply the familiardbasstate in which

Defendants do business. Pennsylvania law may not be the most obvious choice, or have a



substantial connection to the claims here, but nerdreeson is sufficienbn its own to ignore the
parties’ contractual choiceSo long as a reasonable basis exists (which it does here) subsection
(2)(a) cannot be used to invalidate a choicéawf-clause.

Second theapplication of Pennsylvania contrdatv to the agreement will not violate a
fundamental policy of New Jersey. Both states recognize a generglipdiéwor of arbitration.

SeeSarbak v. Citigroup Glob. Markets, Inc., 354 F. Supp. 2d 531, 537 (D.N.J.; 20@4)v.

Manorcare of Carlisle®, LLC, 124 A.3d 1248, 1266 (Pa. 2013oth states also share similar

rules for the interpretation of contracts. Budtel Associates, LP v. Cont'l Cas. Co.,2i164A,

645 (Pa. Super. C2006) comparingins. Adjustment Bureau Inc. v. Allstate Ir30., 905 A.2d

462, 46869 (Pa.2006)with Bd. Of Education v. Utica Mut. Ins. Co., 798 A.2d 605, 6MQJ(

2002)) Public policytherefore cannot babasis for voiding the clause. The Court will honor the
parties’ contractually selected chaice
B. Agreement to Arbitrate Under Pennsylvania Law

Defendants maintain that Plaintiffs agreed to arbitrate because they re¢te\MBD®
Agreemergd, which contained the Arbitration Clausghen they started workinghey were
required tcexecué the documerdsa condition of their offer of employment; and they did in fact
signit. Plaintiffs contend that they never agreed to arbitrate their claims. Namelgargueythat
their signatures acknowledged receipt of the Mortgage Sales Commission Plantbeir maent
to be bound by the terms of théDO Agreement Because theontract is susceptible to two
logical constructionsthe Court cannot yet find thBtaintiffs agree to arbitration

Before concluding that there is a valid contract under Pennsylisamjahe court must
“look to: (1) whether both parties manifested an intention to be bound by the agreement; (2)

whether the terms of the agreement are sufficiently definite to be enfarcdd3) whether there



was consideration.”Blair v. Scott Speciait Gases283 F.3d 595, 603 (3d Cir. 2002) (internal

citations omitted). “When a written contract is clear and unambiguous, the parties’ intent is
contained in the writing itself . [However,] @ ambiguity is present if the contract may reasonably

be castrued in more than one wayWert v. Manorcare of Carlisle PA, LLLA24 A.3d 1248,

1259 (Pa. 2015)nternal citations omitted)

Defendants’incorrectly arguethat Plaintiffs must be bound to the MDO Agreement
because their signatwappear on thdocuments SeeDefs.” Br. at 6 3. Typically, a party’s
signatureon an agreemenbbjectively manifests assent to agree to the entire contr&se

Germantown Sav. Bank v. Talacki, 657 A.2d 1285, 1289 (Pa. Super. $88%|sa’homas v.

Jenny Craiglnc., No. 102287, 2010 WL 3076861, at *5 (D.N.J. Aug. 4, 2018ut theMDO

Agreement’s ambiguouanguagemakes this case atypical becatise purpose of the signature
can be construed in more than one waie ambiguity stems froniné sentence locatelirectly
above the signature line, which states that the signature below serves asatanfithaPlaintiffs
received theMortgage Sales Confirmation PlanOn one hand, Plaintiffssignatures could
memorializeonly that they received the Plan; on the othand,the signaturesould represent
their assent tagree taheterms of the MDO Agreemerds well as confirmation that they received
the Plan. Defendants do not cite, nor is the Court aware of, any casdsere asignature served
to bind a partyunder such ambiguous circumstanéesAs such, the Court cannot reach a

conclusion one way or the other from the face of the complaint and the MDO Agreement alone

4 Defendants cite to two prior cases where federal district courts compelledtambibased on
prior versions of theameMDO Agreement.Gokhberg v. Sovereign Bancorp, Inc., No-1884,
2011 WL 3862155 (E.D. Pa. Sept. 1, 2011); Goldberg v. SovereigroBa Inc, No. 166263,
Dkt. No. 17 (S.D.N.Y. Aug. 19, 2011)Neither case is particularly helpful. ®Gokhberg the
plaintiff signed the Agreement but only challenged it on unconscionability groundsuivit
reference to any signature clause like the one at issue here discussingnaecepthe Mortgage
Sales Commission Pla2011 WL 3862155, at *2. Goldbergs even less helpful because, there,
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The inability to find intent to be bound is further buttressed by two principals., First
“[b]ecause the intent of the parties in cases such as this so often turns upon disptitatsgpifes
fact, it is only the very rare case which can be decided upon pleadings aMo&dldrick v.

TruePosition, InG.623 F. Supp. 2d 619, 627 (E.D. Pa. 20@®emal citation omitted). Second,

because Defendants supplied Plaintiffs with the MDO Agreement, any ambiigugusge is

construed against theas thadraftess of the contract SeeRusiski v. Pribonic, 511 Pa. 383, 390

(1986).
Where, as here, “theomplaint and its supporting documents are unclear regarding the
agreement to arbitrate . the parties should be entitled to discovery on the question of arbitrability

before a court entertains further briefing on [the] questi@uidotti, 716 F.3d at 776The parties

must therefore resolve this question with the aid of discobefgre the Court can address the
remaining questions of arbitrability.
V. CONCLUSION
For theforegoingreasons, Defendants’ motion to compel individualized arbitratidri@n
dismissor stay the actiors DENIED WITHOUT PREJUDICE.
Dated: April 4, 2016
[s Madeline Cox Arleo

MADELINE COX ARLEO
UNITED STATESDISTRICT JUDGE

“it [was] undisputed that Parties entered into the MDO Agreement containiagoibr@tion clause
at issue.” Goldberg No. 166263, Dkt. No. 17 at 5.
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