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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

GARDENIA MOORE

Plaintiff,
Civil Action No. 15-3758
V.

OPINION
CAROLYN W. COLVIN,

Acting Commissioner of Social Security,

Defendant.

ARLEO, UNITED STATES DISTRICT JUDGE

THIS MATTER comes before the Court on Plaintardenia Moore’q“Plaintiff”’)
request for review, pursuant to 42 U.S.C. 88 1383(c)(3) and 40@5(gE Commissioner of Social
Security Administratiors (“Commissioner”) denial of supplemental security income benefits
(“SSI” or “Disability Benefits”) to Plaintiff. For reasons set forth below, the Commissioner of
Social Security’s (*Commissioner”) decisionA§FIRMED .

l. APPLICABLE LAW
A. Standard of Review

The Court has jurisdiction to review the Commissioner's decision under 42 U.S.C.

8 405(g). The Court must affirm the Commissioner’s decision if there exists substantial evidence

to support the decision. 42 U.S.C. § 405(qg); Markle v. Barnhart, 324 F.3d 182, 187 (3d Cir. 2003).

Substantial evidence, in turn, “means such relevant evidence as a reasonable hiiadaag as

adequate.”Ventura v. Shalala, 55 F.3d 900, 901 (3d Cir. 1995). In short, substantial evidence

consists of “more than a mere scintilla of evidence but may be less than aderepoe.”"McCrea

v. Comm’r of Soc. Sec., 370 F.3d 357, 360 (3d Cir. 2004).
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“[T]he substantial evidence standard is a deferential standard of review.” Jones
Barnhart 364 F.3d 501, 503 (3d Cir. 2004). Accordingly, the standard places a significant limit
on the district court’s scope of revigw prohibits the reviewing court from “weigh[ing] the

evidence or substitut[ing] its conclusions for those of theffader.” Williams v. Sullivan 970

F.2d 1178, 1182 (3d Cir. 1992). Therefore, even if this Court would have decided the matter
differently, it is bound by the Commissioner’s findings of fact so long as they are supported by

substantial evidence. Hagans v. Comm'r of Soc. Sec., 694 F.3d 287, 292 (3d Cir. 2012) (quoting

Fargnoli v. Massangr?47 F.3d 34, 35 (3d Cir. 2001)).

In determining whether there is substantial evidence to support the Commissioner’s
decision, the Court must consider: “(1) the objective medical facts; (2) dgaaties of expert
opinions of treating and examining physicians on subsidiary questionstp{3asubjective
evidence of pain testified to by the claimant and corroborated by farmdlyeighbors; and (4) the

claimant’s educational background, work history, and present age.” Holley v. Colvin,Supgd-

2d 467, 475 (D.N.J. 2013ff'd 590 F. App’x 167 (3d Cir. 2014).
B. Five-Step Sequential Analysis

To determine a claimant’s disability, tli@ommissioner must apply a fagtep test. 20
C.F.R. 8§ 404.1520(a)(4). Step one islawerminewhether the claimant is currently engaging in
“substantia gainful activity.” 20 C.F.R. § 404.1520(a)(4)(i). “Substantial gainful activity” is
defined as work activity, both physical and mental, that is typically performesitiher profit or
pay. 20 C.F.R. 8 404.157X the claimant idound to beengagedn substantial gainful activity,
then he or she is not disabled and the inquiry eddses 364 F.3d at 503. If it is determined that
the claimant is not engaged in substantial gainful activity, the analysissroov® the second

step: whether the dlaed impairment or combination of impairments is “severe.” 20 C.F.R. §



404.1520(a)(4)(ii). The regulations provide that an impairment or combination of impansent
severe only when it places a significant limit on the claimant’s “physical otainability to do
basic work activities.” 20 C.F.R. § 404.1520(c). If the claimed impairment or comnobirtdt

impairments is not severe, the inquiry ends and benefits must be d&hiedrtega v. Comm’r

of Soc. Se¢.232 F. App’x 194, 196 (3d Cir. 2007).

At the third step, the Commissioner must determine whether there is sufficiemoevide
showing that the claimant suffers from a listed impairment. 20 C.F.R. 8 404.183@{p)(f so,
a disability is conclusively established and the claimant iflehto benefits. Jones 364 F.3d at
503. If not, the Commissioner, at step four, must ask whether the claimant hesdadi
functional capacity” such that he is capable of performing past relevakt wivtirat question is
answered in the affirmatiyéhe claim for benefits must be denidd. Finally, if the claimant is
unable to engage in past relevant work, the Commissioner must ask, at step fivkeewioek
exists in significant numbers in the national economy” that the claimant is capalel¢arming
in light of “his medical impairments, age, education, past work experiencegamual functional
capacity.” 20 C.F.R. 88 404.1520(a)(4)@(N); Jones364 F.3d at 503. The claimant bears the
burden of establishing steps one through four, while the burden of proof shifts to thesSmmeni

at step five.Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987).

Il. BACKGROUND
A. Procedural History
On January 19, 2012, Plaintiff Gardenia Modited an application forsupplemental
security income.The application was initiallgeniedon April 17, 2012, and on reconsideration
on October 22, 2012. Tr. 60. On November 2, 2012, Plaintiff filed a written request fomghea

which was held on August 13, 2013, in Newark, New Jergeylhe ALJ detemined that Plaintiff



was not disabled under section 1614(a)(3)(A) of the Social Security Act, andfifdapplication
for benefits was denied on October 22, 2013. Tr. 68. The Appeals Council denied Plaintiff's
request for review on April 11, 2015Ir. 1-4. Having exhausted her administrative remedies,
Plaintiff then filed the instant action on June 4, 2015. See Compl., Dkt. No. 1.

B. Factual Background

Plaintiff is a 48yearold woman. Shehas a tentlgrade educatioand has not worked
since 2001 Tr. 39, 41, 187, 362Plaintiff previouslyworked as a home health aide andiane
after-school aide in the late 1990s. She stopped attending nursing school in December 1999 due
to an allegedly injured shoulder. Tr. 42, 186, 19295, 23336. Plaintiff claims she stopped
working due to pain and mobility issues. Tr. 248.

On January 19, 2012, when Plaintiff wkgyears old, she filed an SSI application, alleging
disability due to osteoarthritis, hypertension, cervical radiculopathyjety, deression,
numbness and tingling in the right hand, and obesity. Tr686386. According to Plaintiff, in
September 2011, she was injured while riding a bus that was involved in an accident47r. 46
362, 441, 447. From November 2011 to April 20RRintiff was prescribed Oxycodone and
Xanaxby her primary care physician#onio Apigo, M.D. Tr. 42738. During Plaintiff's August
2013 administrative hearing, she testified that she saw a chiropractor and dictrdmgztor for
almost a year, Tr. 4%hat she had been using a cane for almost a year, used a neck brace
effectively, and had been prescribed a wheeled walker in May 2013, Tr.-34, 633; and that
she would begin physical therapy after the administrative hearing, Tr. 43, 51, 616.

Plaintiff has no history of psychiatric hospitalization or recent outpatient psychalogic

treatment. Tr. 248. When Plaintiff resumed treatment in April 2013 with a new proagey



physician, Sebastian Kabiawu, M.D., he confirmed that Plaintiff's allegggclological
symptoms were mild. Tr. 607.

Plaintiff relies on her three children for company and support. Tr. 249. She testfled, a
her daughter provided a written statement, that she is unable to perform aslydhdabores. Tr.
56, 214, 238. She hhged with her 16yearold son since June 2013, and receives additional help
with household chores from her éarold daughter, who recently moved out. Tr. 39, 226, 238.
Plaintiff testified that her typical day consists of listening to music, refigatn her life, and
thanking God. Tr. 49. Plaintiff attends church services every Sunday and maintaiossigias
with the other parishioners. Tr. 49, 229, 249. She can go shopping with the help of her children,
Tr. 56, and has some computer skills, Tr. 250.

C. The ALJ'’s Decision

Following an August 13, 2013 hearing, the ALJ denied Plaintiff's SSI claims. Tin20.
an October 22, 2013 decision, the ALJ found that Plaintiff had not engaged in substantial gainful
activity since January 19, 2012, thenefitsapplication date.Tr. 22. The ALJ determined that
Plaintiff has the following severe impairments: obesity, osteoarthritises&pn, degenerative
disc disease of the cervical and lumbar spine, cervical and lumbar injuries fromclulentac
cavical radiculopathy, and polyarthritisld. The ALJ concluded that Plainti§f impairments,
alone or in combination, did not meet or medically equal the sevetyyodf the impairments in
the Listings Id. The ALJ subsequentlyound that the Plaintiff has the Residual Functional
Capacity (“RFC")to perform sedentary word as defined in 2B.R. § 416.967(agxcept that she
can perform postural movements (climbing, balancing, kneeling, stooping, crauemdg

crawling) no more than occasionallydacan push and pull with her bilateral upper extremities no



more than occasionallyTr. 23-26. In addition, the work must be simple and routine, and not
require repetitive neck movemernd.

The ALJ considered Plaintiff's subjective complaints in assgdser residual functional
capacity, but found that her statements concerning the intensity, pamsjsead limiting effects
the alleged symptoms were not entirely credible. Tr. 24-26. The ALJ fourlelanaiff has no
past relevant workbut concludedhatjobs exist in significant numbers in the national economy
that Plaintiff can perform Tr. 26-28. In reaching this finding, the ALJ relied on the testimony of
a vocational expert. Tr. 228. Accordingly, he ALJconcludedhat Plaintiffwas na disabledas
definedby the Social Security Acgnddenied Plaintiffs claim for SSbenefits Tr. 28.

1. ANALYSIS

Plaintiff alleges that the RFC assessment is not supported by suddstaikence because
the ALJ did not (1) fully credit the medical opinion of the Plaintiff's former primary care
physician, Dr. Apigo, Pl.’s Br. at-63, Dkt. No. 10; (2) evaluate how the intensity, persistence,
and duration of Plaintiff's symptoms affect her RFC, Pl.’s Br. at13and (3)fully credit the
medical opinion of Plaintiff's physician, Dr. Kabiawu, that Plaintiff needed aniadieled walker,
Pl.’s Br. at 1820. None of these arguments prevail because the ALJ's appropriatetgess
Plaintiff's impairments under applicable laand her findings aresupported by substantial
evidence.

1. The ALJ Appropriately Assessed Dr. Apigo’s Medical Opinion

Plaintiff contends that the ALdrredby failing to fully credit the opinion of her former
primary care physician, Dr. ApigdPlaintiff challenges three of th&LJ’s reasons for givin@r.
Apigo’s opinion diminished weight: )it was too dated to be relent; (ii) it describeSlaintiff's

symptoms only aseckand arm painwhich does not support the conclusion that Plaintiff has



standingor walking limitations; and (i)iDr. Apigo’s treatmeninotes contaiwery little objective
information abouPlaintiff's functionallimitations.

i. Dr. Apigo’s medical opinion was too dated to be totally relevant.

First,the ALJ did not err by finding DApigo’s opinion “too dated to be totally relevant.”
Tr. 26. Plaintiff primarily argues that “the ALJ had no basis for his decisiofettt [Br. Apigo’s]
evidence.” Pl.’s Br. at 10. This argument is based on a misreading of the Atidismle In fact,
the ALJ did not reject Dr. Apigo’s medical opinion, she merely determined that navéaotally
relevant.” Tr. 26. An ALJ's analysis is proper if she articulates, at some minimal level, her

analysis of the evidence and does not ignore an emée®fievidence. Green v. Shaldia, F.3d

96, 101 (7th Cir. 1995). In this case, the Adohsideed the entirety of Dr. Apigo’epinion and
clearly explained the basis for affording the opinion less weight: it was/edyaold because it
was from Octobr 2011, a few months before Plaintiff applied for benefi&eeTr. 2426.

Accordingly, this aspect of the ALJ’s analysis was not erroneges, e.g.Chandler v. Comm’r

of Soc. Se¢.667 F.3d 356, 362 (3d Cir. 2011).

ii. Dr. Apigo onlycited to Plaintiffs neck and arm problems.

Second, Plaintiff argues that the ALJ erred in not affording Dr. Apigo’sntezdtnotes
greater weight, and that the ALJ was obligated toomact Dr. Apigo for a more detailed
explanation of the doctor’s opiniorRl.’s Br. at 1612. Neither contention is correct.

An ALJ is not required to accept the opinion of a medical source when that opinion is given
on an issue reserved to the Commissioner, or when that opinion is inconsistent wigvidease
or not well supportedSee20 C.F.R. § 416.927. The ALJ, as the finder of fact, has the exclusive

responsibility tcestablisran RFC assessme2D C.F.R. § 416.946(c3ee alsdMays v. Barnhart

No. 02-4520, 2003 WL 22430186, at *4 (3d Cir. 200B\rthermore, Wen formulating the RFC



assessment, the ALJ need not undertake an exhaustive discussion of the record, Knepp v. Apfel

204 F.3d 78, 83 (3d Cir. 2000), so long as the decision contains a sufficient discussion of the
evidence and explanation of reasoning to &nameaningful judicial review,Diaz v.

Commissionenf Social Security577 F.3d 500, 504 (3d Cir. 2009); Jones v. Barnhart, 364 F.3d

501, 505 (3d Cir. 2004). Herd)e ALJs decision makes clear that sbensidered all of Dr.
Apigo’s treatment notes, but appropriately used her discretion to afford themsthied weight
based on a variety of clearly articulated explanati@eeTr. 24-26. Notably, the ALJ determined
that the medical findings of Dr. Eyassu, which contradicted those of Dr. Apigo,weeyeredible
and based on a thorough, objective examination.” Tr. 26 ALB&vas not required to fully credit
Dr. Apigo’s medical findings because they wareonsistent with other evidenc&ee20 C.FR.
8 416.927. Specifically, Dr. Apigo “cites [Plaintiff’'s] only problems as neck and ammghich
calls into question the reliability of [her] standing and walking limitationg.” 26.

Plaintiff asserts that prior to the application date, Dr. Apigcumented pain in Plaintiff's
legs, low back pain, and urinary frequency. Pl.’s Br. at 10. But the Alal mbligated to analyze

every piece of evidencelur v. Barnharf 94 Fed. App’x 130, 133 (3d Cir. 2004Yoreover the

ALJ here explained that substantial evidemtehe opinions of Dr. Eyassu and Dr. Miskin
supported her finding to include only a limitation to simple and route work. Accordingly, the
ALJ’s decision is clearly reasoned and based on substantiahegid8eeVenturg 55 F.3d at
901.

Nor was the ALJ obligatetb re-contact Dr. Apigdor clarification of his treatment notes
Plaintiff cites 20 C.F.R. § 416.920b as the basistgralleged obligationHowever, 20 C.F.R. §
416.920busespermissivdanguagestating that an ALJrhay recontact youtreating physician”;

“may request additional existing recordsgnd ‘may ask” for more information. 20 C.F.R. 8



416.920b(c)(1)4) (emphasis added) The regulations @ not compelthe ALJ to contact a
physcian for clarificatiorwhen the ALJ’s decision already rests on substantial evidence, as it does
here.

iii . Dr. Apigds treatment notes contain little objective information

Finally, Plaintiff asserts that Dr. Apig® notes are fully credible and include sufficient
medical evidence toompelthe findings that Plaintiff “can sit and stand/walk less than 2 hours
each in a work day; can walk less than one block; and must use a cane when standinggi’ walki
Pl.’s Br. @ 12 As discussed abovan ALJ is not required to accept the opinion of a medical
source when that opinion is given on an issue reserved to the Commissioner, or when that opinion
is inconsistent with other evidence or not well supporg&ee20 C.F.R. 8§ 416.92ere, the ALJ
reviewedDr. Apigo's treatment noteand explained that they wezenclusory andontainedittle
objective information about the Plaintgffunctionalstatus SeeTr. 26. The record supports this
finding. SeeTr. 24347, 251361. Because the record supports the ALJ’s findings, and she did
not ignore an entire line of evidendke ALJ did not err by according Dr. Apigo’s opinion little
weight.

2. The ALJ Properly Concluded that the Plaintiff Can Perform the
Requirements of Sedentary Work

Plaintiff argues that thALJ erred because h&FCassessmerthat Plaintiff can perform
sedentary work is not supported by substantial evidence. Plaitificallycontends thathe
ALJ failed to: (1) consider the frequenof/Plaintiff’'s symptoms when evaluating the “intensity,
persistence, and limiting effects” of her symptoms in violation of 20 C§4R6.929, and (2)did
not consider theffect of Plaintiff's symptoms on héconcentration, persistencand pacéin

determining her RFC. Pl.’s Br. at 13-17. The Court disagrees.



Social Security Regulatiorfthe “Regulations”yequire the ALJ to examirt@e “intensity
and persistence” of a claimant’s symptoms to determine his RIAC.F.R.§ 416.929. Plaintiff
concedes that the ALJ here considered the intensity of Plaintiff's sympbaunshe did not
sufficiently consider the “frequency of her symptoms.” Pl.’s Br. at 15.s iEincorrect. Te
ALJ’s opinion demonstrates thahe did consider evidence asthe frequency of Plaintiff’s
symptoms. First, the ALJ consréel Plaintiff's own statement3.he ALJ explained that although
Plaintiff's own testimony indicated that she can only or stand for two hours a¢ aatihtd cannot
lift even ten pounds, her tamony concerning the intensity, persistence and limiting effects of her
symptoms were “not entirely credible” because there is “little objective evideappbring her
claims. Tr. 2425. This analysis is consistent witte Regulations, which note théstatements
about your pain or other symptoms will not alone establish that you are disal@ed”'.F.R.

§ 416.929(a). Next, the ALJ also noted the frequency of Plaintiff's pain in her meel@dlations
including longstanding complaints of chronic pain from September 2011 through January 2012,
and an April 2012 evaluatiothat her ability to stand for prolonged periods was “minimally
limited.” Tr. 25.

Plaintiff next argues thahe ALJ failed to considd?laintiff’'s concentration, persistee,
or pace when assessing her RFC. This argument is also incorrect. Regulatimesthed;, in
addition to activities of daily living, an ALJ must also consider social fonictg, concentration,
persistence or pace, and episodes of decompensation wheasiragsa claimant’ mental
impairments. 20 C.F.R. 8§ 404.1520a(c). Here, the ALJ explicitly considered all foursef the
categories when rating the severityRdaintiff's mental impairments Tr. 23 (finding thatwith
regard to concentration, persistecgace, the claimant has moderate difficultiehe ALJ’s

subsequent RFC analyseflected the degree of limitatidaund in theseverity analysis. Tr. 24
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26. Specifically, she notes that agency medical consultants found that Peadtiffetained the
basic mental and physical capacity to perform the requirements of simplaeraatik at a light
exertional level,’and Dr. Miskin’s findingf a “relatively mild level of mental impairmentTr.

26. SeeRusso v. Astrue, 421 Fed. App’x 1889 @d Cir. 2011) (ALJ’'s RFC analysis is proper

where it reflected the degree of limitation found in the mental function analysis

Plaintiff argues that her own testimony, along with Apigo's opinion regarding the
frequency of her symptoms, and her concentration, persistence, and pace shggestRFC is
more limited than theéALJ found. However,the ALJ provided ample reasons for according
Plaintiff's testimony and Dr. Apigo’s opinion little weightln particular, the ALJ noted that Dr.
Apigo’s notes “contain very little objective information about the claimant’stiomal status,”
and that some of Plaintiff's own allegations were not supported by “any sagifiobjective
clinical or diagnostic fidings.” Tr. 26. The ALJ ultimately supports her RFC assessment with
substantial evidence from the record as a whole, including a neurologsall@ative evaluation,
a psychiatric consultative evaluation, an orthopedic evaluation, a general coresuttatlical
examination, Plaintiff's physical therapy record, Plaintiff's emergeramym visit record, the
evaluations of a more recent primary care physician, and the evaluatioateag#ncy medical
consultants. Tr. 23-26.

3. The ALJ’s finding that a wheeled walker is not medically necessary is
supported by substantial evidence

Plaintiff contends the ALJ erroneously relied on Plaintiff’'s improvemeéntghysical
therapyto find that a wheeled walker was not medically necesdiris Br. at 18.The argument
is unpersuasiveAs an initial matter, Plaintiff has not articulated any reason why the ALJis§nd
is material Plaintiff argues that “the occupational base may be significantly erodeahnfor

individual who must use [a wheeled walker] balance.” Pl.’s Br. at 18. While the ALJsund
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that Plaintiff did not demonstratereeed for a wheeled walker at Step Four, this finding was
ultimately immaterial to the rest of the ALJ’'s analysis. At Step Five, the ALJ lbedsa
vocational experto evaluate whether there are jobs in the national economy that Plaintiff can
perform. The vocational expert found that jobs existed in significant numbers, and thsse |
would remain . . . even if the claimant . . . needed to use a walker for ambulation.” Tr. 27.
Even if the ALJ’s finding regarding Plaintiff's need for a wheeled walkas material, it
was supported by substantial evident¢here a clanant “presents consideralpeoof to counter
the agency’s position, the ALJ must articulate, at some minimal level, his analymsuofdence.”
SeeGreen 51 F.3d at 101 Here, Plaitiff has presented a prescriptidrom May 2013from her
primary care for a walker, along with a note dated August 16, 2013 stating thatsshsingathe
walker due to progressive weakness of the lower extremifies613617. The ALJ noted these
documents in her opinion. She also articulated reasons why she rejected 'Blailaiiff.
Specifically,the ALJ stated th&tupon completion of physical therapy in July 2012, [Plaintiff] was
noted to have improved significanily her ability to do all activities, and to have only minimal
limitation with standing for prolonged periods.” Tr. 26. Therefore, the ALJ’s findiag w

supported by substantial evidenc8eeKnepp v. Apfel, 204 F. 3d 78, 83 (3d Cir. 2000).

Plaintiff also argues that the ALJ is obligated, pursuant to 20 C.F.R. § 416.920b, to re
contact Plaintiff's treating physician to acquire additional evidence abeuté¢dicahecessity of
a wheeled walked. Pl.’s Br. at-P®. The Court disagrees. As discussed above, the relevant
regulation imposes no such requirement.
V. CONCLUSION
Becausethe Court finds the ALJ’s decision is supported by substantial eviddmee, t

Commissioner’s denial of disability benefitsAEFIRMED.
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/s Madeline Cox Arleo

HON. MADELINE COX ARLEO
UNITED STATES DISTRICT JUDGE



