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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JAMESON ROSADQ

Plaintiff,
Civil Action No. 15-3999
V.

OPINION
ATTORNEY GENERALWILLIAM

BARR,

Defendant.

John Michael Vazquez, U.S.D.J.

Pro sePlaintiff Jameson Rosadsserts that after meported purported wrongful conduct
at his workplacehe was retaliated againstviolation of Title VII of the Civil Rights Act of 1964
(“Title VII”) . Presentlybefore the Coutis Defendant’smotion forsummaryjudgment.D.E. 135.
Plaintiff opposes the motion, D.E.d,3and Defendant filed a brief in reply, D.E.718 The Court
reviewed all submissions made in support and in opposition to the motion and considered the
motion without oral argument pursuant to Fed. R. Civ. P. 78(b) and L. Civ. R. 78.1(b). For the
reasons stated beloWgefendant’s motion iISRANTED.

l. FACTUAL AND PROCEDURAL BACKGROUND
As the parties are familiawith this matter, the Court will not provide a detailed factual

backgrounc Instead, the Court recounts the key relevant faets,and additionalfacts are

! Defendant’s brief in support dfis motion for summary judgment is referred to as “Def. Br.”
(D.E. 135-1); Plaintiff's brief in oppositionis referred to as “Rl Opp.” (D.E. 136; and
Defendant’s reply brief is referred to as “Def. Reply” (D.E7)13

2 The background facts are drawn frddefendant’s Statement of Undisputed Material Facts
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discussed in the Analysis section below.

Plaintiff worked in various roles at the FBI's Newark Division from 1992 to 20ikllast
position was a Technicdhformation Specialist. DSOMF $2L In 2007, Plaintiff reportethat
an administrative officer was abusing the overtime leave pdityf 34. In 2008, Plaintiff filed
an Equal Employment Opportunity EEQ’) complaint alleging that he was retadidtagainst
because of his 2007 whistleblowing activitidgl. § 5. Plaintiff contends that he suffered from
additional retaliation at the FBI because of his 2007 report and the 2008 EEO conifiiaes.
alleged instances of retaliation are at issudimrmotion.

First, Plaintiff applied to join the Evidence Response Team (“ERT”) in 200
November 23, 2009, the FBI reviewed and ranked the applicants in a number of categories
Plaintiff was ranked 1@ out of 21 candidatedd. 1169-81 Accordingto Plaintiff, however, he
was more senior to all of the applicants except andPlaintiff appears to suggest that he should
have been ranked higher because of his senidvigyler Decl. Ex. 1atT35:2-9. On January 15,
2010, the FBI made its seleat®and Plaintiff was nothosen DSOMF { 82. Plaintiff contends
that he was not selected for the ERT as retaliation f@dtigovertime abuse reporEpecifically,
Plaintiff believes that David Velazquez, the Assistant Special Age@harge of theNewark
Division, “mayhave told somebody not to put [Plaintiff] on” the ERT. Meyler Decl. EX26,22-

25 (emphasis added)Velazquez started at the Newark Office in January 2D@®DMF { 6 so
Velazquez was not present when Plaintiff reported the alleged overtime abuse in fi@d7hs

EEO complaint in 2008.

(“DSOMF”), D.E. 1352; and the Declaration of Daniel W. Meyler (“Meyler Decl.”), D.E. B35

and its supporting exhibitlaintiff did not respond to DSOMF and did not file his own statement

of materialfacts. The Court, however, reviedthe documents submitted wigho sePlaintiff's
opposition, D.E. 136, and based on this review, there do not appear to be factual disputes as to the
key events that occurred in this matter.
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Plaintiff's second claim involves his failure to be chosen for the Student LoayRepta
Program (“SLRP”). According to Plaintifeach yeaFBI Headquartersepays the student loans
for a limited number of employees. DSOMF | 8&t the Newark Office, the Career Board
allegedly selected participants for the SLRP. Plaintiff was told by anothernkiBbgee, who
was on the Career Board, that Velazquez was the decisionmaker for the SLRRysaDiave’s
program.” Id. § 94. Plaintiff applied for the program in 2009 and 20Xlaintiff believes that he
was qualified to be a participant but was not selected either ydafff 89-90,96. Plaintiff
contendghat he was not chosen as retaliationtgrovertime abuse report and that Velazquez
was somehow involvedd. § 97.

In addition, Plaintiff believes thatlichael Ward, the Special Agemt-Charge of the
Newark Division,wasrequired to write Plaintiff a recommendation for his 2@p@lication but
“elected not to for personal reasons.” Meyler Decl. Ex. 1 at T483]18ee alsdSOMF § 7
Ward started at the Newark Division in March 2010 and was Plaintiff's-kinedsupervsor,
“which means that Ward was three levels above Plaintiff.” DSOMF 1$0403Plaintiff told
Ward about his EEO matter sometime after Ward started at the Newark, @fftc&vard was
aware of the EEO investigation that occurred in June 20d.0YY 10810. Plaintiff, however,
believes that Ward and Velazquez were “talking to people” in the Newark Office Rladnuiiff
before they both started working at tfice. Meyler Decl. Ex. 1 at T54:3-10.

Finally, Plaintiff alleges that Ward referred Pl#into the InspectiorDivision in 2011, in
retaliation for his 2007 whistleblowing activity. According to Plaintiff, the lesipa Division is
“responsible for compliance” within the FBI. Meyler Decl. Ex. 1 at T5221 Plaintiff sent
Ward an email offrebruary 22, 2011, shortly before the Inspection Division refestating that

Plaintiff was not going to comply with a required financial disclosure program leecihis EEO
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matter Plaintiff stated that if the EEO matter setflé’laintiff could provide the financial
disclosure information.SeeMeyler Decl. Ex. 4 at 2. Ward replied to Plaintiff, suggesting that
Plaintiff speak to the appropriate people about his failure to particfpatgour declaration to me
that you will rot respond to this security requirement may not protect you from associated civil
and administrative penaltiesfd. Plaintiff responded with aecond email that again discussed
settlingthe EEOmatter Plaintiff closed the email by telling Ward thathe EEOmatterwas not
settled in the next week, “I cannot be responsible for any performancelriskies should the
Bureau not settle this.Td. at 1-2. Plaintiff testified that his email was not intended to be a threat
not to perform but was meredy statement that his performance was likely to suffer because he
was working in a hostile work environment. Meyler Decl. Ex. 1 at F22:3Wards email
response saithat Plaintiff's EEO mattewas separate from his work responsibilities and that

[rlegardless of what happens in your EEO case, you are expected to

successfully fulfill the day to day duties and responsibilities of your

position. Your comment that you cannot be responsible for

performance related issues if the Bureau doesn't settle your

complaint to your satisfaction is an obvious threat and thus,

unacceptable. You will continue to be held accountable for your

work performance.
Meyler Decl. Ex. 4 at 1.Plaintiff sent Ward an additional email on Mar@, 2011that again
discussed settig Plaintiffs EEO matter. Among other things, Plaintiff stated that “I canrfiet of
any assurance that performance may not be a problem in the future while thisisnaending,
as | have done nothing wrong.” Meyler Decl. Ex. 5.

Ward referred Plaiiff to the InspectiorDivision on March 14, 2011 through a written

memorequesting that an administrative inquiry be initigtee “Referral Memo”) DSOMFY 19;

Meyler Decl. Ex. 8. Ward'Referral Memo states that Plaintiff had a history of insubordenat

behavior and outlined a numberalfeged examples. Wardcludedthe February 22 and March
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9 emailsas examples, which Ward viewed ‘dkinly veiled threats of limited or no work
performance if his demands are not met.” Meyler Decl. Ex. 8 a Referral Memaalso
discussed emails from Plaintiff in which Plaintiff claimed to have a college dedgree he
actually did not Id. In fact, during the Inspection Division’s investigatithe FBI learned that
Plaintiff had previouslysubmitted three applicatiois be an FBI Special Agergtatingin each
that he had a college degrakhoughPlaintiff had not yet earneddegree DSOMF Y 4253.
After Ward'’s referral, m agent from the Inspection Division conducted an investigation, and the
Inspection Divisiorultimatelysuggested th&laintiff should beéerminaedfrom the FBI. Meyler
Decl. Ex. 11.

Plaintiff filed suit on Jua 12, 2015, alleging employment discrimination claims in
violation of Title VII. D.E. 1. After a series of motions to dismiss and amended cortsplan
May 29, 2018, Judge Salas dismissed all of Plaintiff's causes of action exceplaimedar Title
VIl retaliation. D.E. 83, 84. On April 3, 2019, Defendant was granted leave to file a motion for
summary judgment, and Plaintiff was granted leave to file a-cnog®n for summary judgment.
D.E. 125. Defendant fileis motion for summary judgment on June 7, 2019. D.E. IB3%s
case was reassigned to the undersigned on July 24, 2020. D.E. 144.

Il SUMMARY JUDGMENT STANDARD

A moving party is entitled to summary judgment where “the movant shows that there is no
genuine dispute as to any material faotl the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). A fact in dispute is material when it “might affect the outebthe suit

under the governing law” and is genuine “if the evidence is such that a reasonable jurgtcounld r

3 Plaintiff completed the Special Agent applications in 2007 and 2009 but did not earn his degree
until 2011. DSOMF q 42-53.
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a verdict for the nomoving party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).
Disputes over irrelevant or unnecessary facts will not preclude granting a motiamioasy
judgment. Id. “In considering a motion for summary judgment, a district court may not make
credibility determinations or engage in any weighing of the evidence; instead, tmeonomy
party’s evidence ‘is to be believed and all justifiable inferences are toala th his favor.”
Marino v. Indus. Crating C9.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson477 U.S. at
255)). A court’s role in deciding a motion for summary judgment is not to evaluate the evidence
and decide the truth of the matter but rather “to determine whether there is a geswentor
trial.” Anderson477 U.S. at 249.

A party moving for summary judgment has the initial burden of showing the basis for its
motion and must demonstrate that there is an absence of a genuine issuei@ffaciteCelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). After the moving party adequately supports its motion,
the burden shifts to the nonmoving party to “go beyond the pleadings and by her own affidavits,
or by the depositions, answers to intgatories, and admissions on file, designate specific facts
showing that there is a genuine issue for triddl” at 324 (internal quotation marks omitted). To
withstand a properly supported motion for summary judgment, the nonmoving party must identify
specific facts and affirmative evidence that contradict the moving pantylerson 477 U.S. at
250. “[l]f the normovant’s evidence is merely ‘colorable’ or is ‘not significantly probative,’ the
court may grant summary judgmentMessa v. Omaha Prop. & Cas. Ins. Cb22 F. Supp. 2d
523, 528 (D.N.J. 2000) (quotimnderson477 U.S. at 249-50)).

Ultimately, there is “no genuine issue as to any material fact” if a party téailsake a
showing sufficient to establish the existence of an element essential tartlyat pase.”Celotex

Corp, 477 U.S. at 322. “If reasonable minds could differ as to the import of the evidence,”



Case 2:15-cv-03999-JMV-JAD Document 145 Filed 08/05/20 Page 7 of 15 PagelD: 2391

however, summary judgment is not approprigdee Andersql77 U.S. at 250-51.
. ANALYSIS

Defendant seeks summary judgmenti@$laintiff's three Title Vllretaliationclaims.
UnderTitle VII, it is an unlawful employment practice for an employer “to discrimingterst
any of hisemployees . . because he has made a charge, testified, assisted or participated in an
mannerin an investigation, proceeding, or hearing under this subchapterlJ.S.C. § 2000e
3(a) Where a plaintiff does not present direct evidence of discrimination, courts lapphyrde
step, burdesshifting standard set forth iMcDonnell Douglas Corp..vGreen 411 U.S. 792
(1973). A plaintiff must first establish prima faciecase ofretaliation. If a plaintiff puts forth a
prima faciecase “the burden shifts to the employer to provide a legitimateretaliatory reason
for its conduct.”Carvalho-Greviousv. Del. State Uniy851 F.3d 24257(3d Cir. 2017).Finally,
at the third stepa plaintiff must“convince the factfinder both thabhe employer’s proffered
explanation was false [that is, a pretext], and that retaliation was the real featite adverse
employment action.” Id. (quotingMoore v. City of Philadelphiad61 F.3d 331, 342 (3d Cir.
2006)). In other words, a plaintiff must prove, by a preponderance of the evidence, that the harm
would not have occurred bidr the protected activityld. at 258. These requirement standards
are discussed in more detail below.

A. PrimaFacie Case

Defendantontends that Plaintiff's clainmust be dismissed because Plaintiff cannot make
out aprima facieretaliationclaim. Namely, Defendant argues tHltintiff fails to establish a
causal connection for each clairbef. Br. atl8-20. To establisha prima facieretaliation claim,
a plaintiff must show thdt(1) she engaged in activity protected by Title VII; (2) the employer

took an adverse employment action against her; and (3) there was a causal conrieetenHes
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participation in the protected activity atite adverse employment actich.Moore, 461 F.3cat
340-41 (quotindNelson v. Upsala Coll51 F.3d 383, 386 (3d Cir. 1995)).

To establish a causal connectiotheprimafaciestage, a plaintiff “must produce evidence
‘sufficient to raise the infereecthat her protected activity was thieely reasonfor the adverse
employment actiof’ CarvalhoGrevious 851 F.3d at 259 (quotingachmar v. SunGard Data
Sys., InG.109 F.3d 173, 177 (3d Cir. 1997)) (emphasis in origiraljourtmayconsider a “brad
array of evidence” to find a causal linkarrell v. Planters Lifesavers Ca206 F.3d 271, 280 (3d
Cir. 2000). “Unusually suggestive” temporal proximity between the protected activity agrs@dv
action “is sufficient standing alone to create an mefece of causality and defeat summary
judgment.” LeBoon v. Lancaster Jewish Cmty. Ctr. As$63 F.3d 217, 232 (3d Cir. 2007)
(citations omitted). Otherwise, a court considers “whether the profferechegideoked at as a
whole, may suffice to raisée inferencé Id. at 232 (internal citation omitted). Evidence may
include an “intervening antagonism or retaliatory animus, inconsistencies in the ersploye
articulated reasons for terminating the employee, or any other evidence in tidestgtiorent to
support thenference of retaliatory animusld. at 232-33.

1. Emergency Response Team Claim

Plaintiff filed anEEO complainin November 2008ndicatingretaliationthat he believe

resultedfrom reportingthe alleged overtime leave abuse in 200&yler Decl. Ex. 1 aT63:4-6.

Plaintiff applied for the ERT in September 20@8d the FBI made its selections on January 15,

4 Defendant only focuses on the causal conneespecbf Plaintiff's prima facieclaim. Thus,
Defendant appears to concedet tRiintiff sufficiently establishes that he engaged in protected
activity and suffered from an adverse employment actlarfact, fiing an EEO complaint is a
“quintessential protected activjtyYoung v. City of Phila. Police Dep®51 F. App’x 90, 973d

Cir. 2016), andeach of the alleged adverse employment actions would have “dissuaded a
reasonable worker from making or supporting a charge of discriminatidodre 461 F.3d at

341. Accordingly, the Court focuses on the causal connection prong.

8
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2010. DSOMF 11 682. Thus,using the date of Plaintiffs EEO complaitite adverse action
occurredapproximatelya year aftethe protected activity. This length of time is not unusually
suggestiveand Plaintiff cannot rely solely on temporal proximity to establish a causal connection.
See LeBoanb03 F.3d at 233 (stating that “a gap of three months between the proteistiéyg act
and the adverse action, without more, cannot create an inference of causation andrdefaat s
judgment”) see also Thomas-Taylor v. City of Pittsbyrg@5 F. App’x 95, 98-99 (3d Cir. 2015)
(concluding that a more than egear gap between filing charge and the adverse employment
action was not unusually suggestive).

Plaintiff submitsthat the fact he received a low rank among the candidates, despite his
seniority, demonstrates that his failure to be placed on the ERT is evidencdiafiogtaMeyler
Decl. Ex. 1 at T35:2-9. But Plaintiff does not provide any evidence as to who else applied for the
ERT, their qualifications for the position, or how seniority factors into the deeisaking
process. Consequently, without madte low rank aloedoes not providsufficientevidence of
a retaliatory animusPlaintiff alsobelieves that Mazquezand Wardmayhave been involveuh
the ERT selection processpecificallythe decision to rtoselect Plaintiff Seeid. at T26:22-25
(Plaintiff explaining that Velazquezrfay have been involved in the career board . . . fhig
have told somebody not to put me of€nphases added{l. at T22:14 (Plaintiff explaining that
Ward may have been involved because Ward “was talking to pabplé [Plaintiff] before he
was appointed to Newark’$ee alsad. at T20:176. But aplaintiff's “mere belief or contentidn
that he was retaliated against is not sufficient to create a material issue ofdfgdaiasiff “must
rebut the motion [for summary judgment] with facts in the recordlfrich v. U.S. Sec'y of
Veterans Affairs457 F. App’x 132, 136-37 (3d Cir. 2012).

Plaintiff providesno other evidence that would allow a reasonable jury to draw the
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inference that his EEO complaint was likely reasonfor his failure to be selectedn fact, it is
not even clear if the ERT decisionmakers knew about Plaintiffs EEO cormasPlaintiff does
notindicatewhowasevenresponsible for the decision. Meyler Decl. Ex. T2@:1214. Because
there isinsufficientevidencen the recordo support an inference of causal connection, Plaintiff
cannot establish jgrima facieretaliation @asewith respect tdis ERT claim. Summary judgment
is granted to Defendant dhis claim
2. Student Loan RepaymentProgram

Next, Plaintiff maintains that he was not chosen for $hé&kP in 2009 and 2010 as
retaliation for his EEO matteand his underlying whistleblowingAgain, Plaintiff brought his
EEO matter in November 2008He submitted hidirst SLRP application approximately one year
after filing the complaint, ilugust or September of 2008ndsubmitted his second application
one year later, in August or September26L0. Id. at T38:4-14. As discussedhése are not
unusually suggesie lengths of timeand Plaintiff cannot rely solely on temporal proximity to
establish a causal connecti®ee LeBogrb03 F.3d at 233%ee also Thomagaylor, 605 F. App’x
at 9899. Accordingly, Plaintiff must provide additional circumstantial evigg¢n demonstrate
thathis failure to be selected for the SLRP was likely retaliation for his whistleblowing

Plaintiff explainedhat he was told by another employwbo was on the career boatidiat
the SLRPwas “Dave’s[Velazquez]program.” Meyler Decl. Ex. 1 aif39:1541:10. Plaintiff
believes that the fact it was “Dave’s program” is “another element of a pattern” détretal
involving Velazquez.ld. at T42:12417. But as discusseB|aintiff’'s “mere belief or contention”
tha he was retaliated against is not sufficient to create a material issue oUfhixth, 457 F.
App’x at 13637. Plaintiff addshat Ward did not provide Plaintiff with a written recommendation

in 2010because of personal reasdeyler Decl. Ex. 1 al46:1021. ButPlaintiff fails to provide

10
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any evidence establishing that Ward was a member of the Career Board, involved.iRRheIS
that the lack of a recommendation had an impact oSktRPdecision in 2010. Also, by relying
on a personal reasdplaintiff appears to concede that improper retaliation was not a fadtas,
Plaintiff fails to povide sufficientevidence by which a reasonable jury comlfér that his failure
to be selected fothe SLRP in 2009 and 201@as likelydue toretaliation. Plaintiff, therefore,
fails to set forth grima faciecase as to his SIHRclaim, and summary judgment is granted to
Defendant on this claim.
3. Referral to the Inspection Division

Plaintiff's final claim involves Ward’s referral of Plaintiff to the Irsgion Divisionin
March 2011. Relying on Plaintiff's 2007 report and 2008 Ee@®plaint,Defendant argues that
there is no causal connection because, at a minimum, two passed before Ward referred
Plaintiff to the Inspection Division. Def. Br. at 23. This argument overlooks thth&td®laintiff
and Ward were involved in an email exchange on February 22, 2011 where Plaintiff discussed the
pending EEO matterSeeMTD Opinion at 1516; Meyler Decl.Ex. 4. Inaddition, orMarch gh,
Plaintiff again discusskhis desire to settle the EEO mattéd. Ex. 5. Ward referred Plaintiff to
the Inspectin Division five days later, on March 14, 2011. DSOMF 1 P@intiff filed his EEO
complaint several years befongich undercuts any argument concerning as the timing of the
retaliatory action. But in her motion to dismiss opinion, Judge Salas expressed astcer
whether the February 2011 email could be considered as far as the timingrt:ghtiiD Opinion
at 1516. Neither party addsses this issuealthough it was highlighted by Judge Salas. And as
the moving party, Defendant has the burden to showhba entitled to relief. The Court,
therefore, cannot determine whether Plaintiff stafg$naa faciecase as to his Inspeati Division

claim. Summary judgment, therefore, is denied on these grounds.

11



Case 2:15-cv-03999-JMV-JAD Document 145 Filed 08/05/20 Page 12 of 15 PagelD: 2396

B. Defendant’s NonDiscriminatory Reason for the Adverse Employment Decision

Assuming thaPlaintiff makes out @arima facieretaliationclaimwith respect to his referral
to the Inspection Digion, the Court turns to the second step of MeDonnell Douglas
framework. An employer can satisfy its burden of production at the second step by providing
evidence that “advance[es] a legitimate, snetaliatory reason for its conductMoore, 461 F.3d
at 342 (quotingKrouse v. Am. Stdizer Co, 126 F.3d 494, 5601 (3d Cir. 1997)). Defendant
argues that Ward had a legitimate reason to refer Plaintiff to the InspectisioDibecausél)
in the February and March emails, Plaintiff threatened to not perform his jols thredsBI settled
his EEO matter and(2) Plaintiff made false statements about having a college degree on Special
Agent applicatios. Def. Br. at 26. Both of these profred reasons appear\iard’s Referral
Memao. Meyler Decl. Ex. &t 2 Moreover,a reasonable jury could determine theiseproffered
reasons constitute sufficient evidence for Defendant to inneletirden of production at the second
step of theMcDonnell Douglagramework?®

C. Proffered Reason is Pretextual

A plaintiff asserting a Title VII retaliation claim has a higher burden than iatiffla
asserting a discrimination claim. For a retaliation claim, a plaintiff's “ultimateédouis to prove

that retaliatory animus was the ‘biatr’ cause of the adverse employment actioi@arvalho-

5 In support his argument that there was a legitimateretiatory reason to refer Plaintiff to the
Inspection Division, Defendant also relies on the fact that Plaintiff contactedHBI Director
Robert Mueller at his (Mueller's) home and sent Mueller gdfgraph email about Plaintiff's
EEO matter. Def. Br. at 2Z8. Plaintiff's contact with Mueller, however, occurred after Ward
sent the Referral Memo. Moreover, Plaintiff contacted Mueller afemdWxplicitly told Plaintiff

in an email that “[there will be no reprisal if you deem it necessary to reach out to anyone at
FBIHQ, including the Director’s Office.” DSOMF § 56. This evidence, therefores doe
support Defendant’s neretaliatory reason for the referral. This is also the case flanDant’'s
argument as to Plaintiff's “Hurricane Jamie” statemefseDef. Br. at 27. The incident at issue
occurred on August 30, 2011, DSOMF | 32, approximately five months after Ward sent the
Referral Memo.

12
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Grevious 851 F.3d at 258 (internal quotation omitted). Thus, at the third step, a plaintiff “must
be able to convince the factfinder both that the employer’s proffered explanatidalseasand

that retaliation was the real reason for the adverse employment adtoore 461 F.3d at 342
(quotingKrouse 126 F.3d at 5001). A plaintiff cando this by“demonstrate[ingjveaknesses,
implausibilities inconsistencies, incoherencies, or contradictions from which a reasonable juror
could conclude that the Defendants’ explanaisamnworthy of credence, and hence infer that the
employer did not act for the asserted nonretaliatory reas@asValho-Grevious851 F.3d at 262
(quoting Danielsv. Sch. Dist. of Phila.776 F.3d 181, 193 (3d Cir. 2015)hternal quotation
marks andrackets omitted)

As for Plaintiff's perceivedthreats of nosperformance, Plaintiff contends that he was
never unwilling to perform his duties. Inste&gintiff states that the February 22 email was not
a threathe was merely stating that it wa#fidult to perform his job in a hostile work environment.
Meyler Decl. Ex. 1 af92:1-93:11. Plaintiff, however, concedes that the email could have been
construed as a threat not to perform his wddk.at T93:1523. Moreover Plaintiff's email did
not reference any theexisting hostile work environment nor did it state that his performance
would suffer due to thenvironment. Critically, Ward’s written response made unequivocally
clear that Plaintiff's EEO matter was separate from his work performaviegler Decl. Ex. 4 at
1. Inreply, Plaintiff again discussed settling the EEO matter and reiteratée ttauld not ensure
that his future performance would not be problematic while the EEO case remaiuagpe
Meyler Decl. Ex. 5. Again, Plaintiff failed to mention any ongoing work environment issud or tha
such issue was impacting his performance.

As for Plaintiff's false statement about a college degpémintiff admits that he did not

have a college degreehen he completed the apgationrs, but states that he believed he would

13
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have a degree by the time his applicatiaereconsidered. DSOMF  50n other words, Plaintiff
acknowledges that he lied when he indicated (on three separate occasions) that hediiadéis
degree.

No reasonable jury could conclude ttias evidenceebutsDefendant’s legitimate reasons
for referring Plaintiff to the Inspection Division. Plaintiff does not deny thhee#ct occurred,
rather he simply attempts to minimize his improper behavioraddition, adiscussed, Plainfif
madehis initial overtime complaint in 2007, and filed his EEO complaint in 2008ile Plaintiff
clearly believes otherwise, Defendant establishes Rbantiff continued to work at the FBI
Plaintiff himself made multiple employees aware of his EEO matter, DSOMF -29,28nd
employees, including Wargarticipated in or were aware oft@o-week EEO investigatiom
June 2010jd. 19 10910. Yet, Ward did not refer Plaintiff to the Investigation Division unti
March 14, 2011id. {1 19, approximately four years after Plaintiff's whistleblowing actifirtst
occurred And aitically, Ward'’s reasons for the referral were well documented. As explained
Ward’'s Referral Memo, Ward referred Plaintiff to the lespon Division after a long pattern of
documentednsubordinate behavior and miscondu8eeMeyler Decl. Ex. 8. As to Plaintiff's
multiple misstatements concerning his educational background, Plaintiff provides natyathhor
such improper conductaonot form the basis of a dismissalhus, no reasonable jury could
conclude that Plaintiff's evidenagemonstratethat his EEO matter was the real reason for the

referral. Summary judgment, therefore, is granted to Defenalai this retaliation claim.

14



Case 2:15-cv-03999-JMV-JAD Document 145 Filed 08/05/20 Page 15 of 15 PagelD: 2399

V. CONCLUSION
For the reasons set forth above, Defendant’'s motion for summary judgment (D.E. 135) is
GRANTED and this matter iDISMISSED. An appropriate Order accompanies this Opinion.
Dated: August 5, 2020

Qe MO O Noq

L

John Michael Vazquez, U.5.0,J.
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