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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TARIQ KYAM,
Civil Action No. 15-4436 (ES)
Plaintiff,
v. : OPINION

ESSEX CTY. PROSECUTORS
OFFICE, et al.,

Defendants.

SALAS, DISTRICT JUDGE

Plaintiff Tarig Kyam (“Plaintiff’), a pre-trial detainee confined ainion County Jail in
Newark New Jersewt the time of filing soughtto bring this actionn forma pauperis Based on
his affidavit of indigence hte Court previoushgraned Plaintiff's application to proceed forma
pauperispursuant to 28 U.S.C. § 1915(a) and oedéne Clerk of the Court to file éhGomplaint.
(D.E. No. 6.

At this time, the Court must review tlenended Complain@D.E. No. 10(“Am. Compl?)?
Plaintiff subsequently filedpursuant to 28 U.S.C88.915(e)(2and 1915A, to determine whether
it should be dismissed as frivolous or malicious f&ilure to state a claim upon which relief may
be granted, or becaudeseeks monetary relief fromdefendant who is immune from such relief.

For the reasons set forth below, the Caulitdismiss the Amended Complaint in its entirety.

! Although Docket Entry No. 10 is docketed as an application for leave to file an amended
complaint, a review of this submission revehkt this is, in fact, the amended complaint Plaintiff
seeks to proceed on.
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. BACKGROUND

Plaintiff brings this civil rights action, pursuant to 42 U.S.C. § 1983, aghiasollowing
Defendants (1) Marquise Carter, Michael DeMaio, Louis Carrega, Gary Farrow, John Doe #1,
Jose Ramirez-all of whom arehomicide detectives with the Essex County Prosecutor’s Office;
(2) John Doe #2, chief of the Essex County Prosecutor’'s OfffdeCheryl Cucinello and Erica
Liu—both assistant prosecutors with the Essex County Prosecutor’s Officet)dbavid Fate,
an“admitted liar and opportunist.”(SeeAm. Compl. § 4). The following factuallegations are
taken from theAmendedComplaint, and are accepted for purposes of this screening only. The
Court has made no findings as to the veracity of Plaintiff's aliegst

On February 26, 2009, Defendants Carter, Carrega and DeMaio arrestedf Blainti
charges of murder and several armed robberies. (Am. Compl. Rl&ntiff was placed in an
interview room at the Essex County Prosecutor’s Office, where he was ipetiigck in the
face, head and bodyy Defendats DeMaio and Carrega.ld(). At some point, Plaintiff was
taken to the bathroom, where he was then punched by Defendant John [dso#Rlaintiff
describes and claims he can identify if seen agaiig.). After returning to the interview room,
Defendants Carregand DeMaio continued to strike Plaintiff in the face, body, legs, feet and head,
as Plaintiff covered himself and yelled for helpd.); Defendant John Doe #@vho Plaintiff
describes and claims he can identify if seen aghgr) entered the room atmld Plaintiff to be
quiet and after he left the room, the assaults ceasdd.). (While Plaintiff was being escorted
out of the office, a witness in the case entered the room and Defendant Rastitezad Plaintiff
not to look at her. I¢.). Plainiff then looked at the woman’s hair (“sticking out from under the

coat”) andDefendant Ramirez grabbed Plaintiff by the back of the head and slammed his head



into the door twice. 1€.). “Plaintiff was then booked into the Essex County Jail on the
allegaions of murder and a string of armed robbery’s [sic]ldl.)(

During the course of his case, Plaintiff has learned that Defendant Caeteother
detectives to conduct photo arrays with withessebvictims in Plaintiff's caséout he instructed
that the audio and video recordings were dalpeturned on after Plaintiff’'s photo was selected.
(Id.). Plaintiff alleges thabn February 26, 200Qefendant Carter alsmstructed Defendant
Farrow to download a copy of a surveillance video of one of the robberies in itsyentiict).

On March 3, 2009, Defendant Carter arrested another individual in connected with the
robberies, Defendant Fateld.j. Defendant Fate gave an audio recorded statement at that time,
wherein he admitted thae andPlaintiff were “participants in all of the cases he was asked about
on the recording (Id.). Plaintiff alleges that Defendants Carter knew some of the information
was not accurate, but he failed to correct Defendant Fatk). ©On March 13, 2009 laintiff
alleges that Defendant Fate gave a second statement to Defendart-@hrtéralsancriminated
Plaintiff and contained information that Defendant Carter knew to be untriet). (Plaintiff
alleges that Defendant Carter visited Defendant Fate several times when Fate wasssexhe E
County Jail, during “which the two held various discussions about the cases and crimes”
concerning Plaintiff's case. Id.).

During the time period of October through December 2009, Defendants Cucinello and
Cartermade presentations to the grand jury which contained allegations which they-kne
should’'ve knowr-to be false. 1fl.). Plaintiff also alleges thaprior to February 9, 2011,
Defendant Fate entered into an “enormously beneficial guilty plea agreesitdntieprosecutors
in exchange for his truthful testimony against Plaintiffd.). During hisguilty-pleacolloquy on

that same date, Defendant Fate provided additionaldbots Plaintiffwhich prosecutorknew—
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or should’'ve knowr-were lies. Kd.). Sometime in 2012013, during appearances in state
court for his criminal proceeding, Plaintiff learn@inong other things) that one of the recordings
which had been turned over to his defense counsel showed that Plaintiff was not involved in one
of the robberies that he was accused of committingd.).( During his February 2014 trial,
Plaintiff alleges that a video recording of one of the robberies was delibezditdyg and altered
to erase the one person on the recording who was supposedlyedessifPlaintiff, while leaving
other portions of the video intact.ld).

Plaintiff is seekingcertaindeclaratory relief and monetary damageSee@dm. Compl. |
7).
1. DISCUSSION
A. Legal Standard

1. Standardsfor a Sua Sponte Dismissal

Per the Prison Litigation Reform Act, Pub. L. No. 1184, 88 804810, 110 Stat. 13266
to 132177 (April 26, 1996) (“PLRA”), district courts must review complaints in thosé¢ aotions
in which a prisoner is proceedingforma pauperissee28 U.S.C. 8§ 1915(e)(2)(B), seeks redress
against a governmental employee or ensge28 U.S.C. 8§ 1915A(b), or brings a claim with
respect to prison conditionsee42 U.S.C. § 1997e. The PLRA directs district courtsta
spontedismiss any claim that is frivolous, is malicious, fails to state a claim upon vehiehmay
be granted, or seeks monetary relief from a defendant who is immune from lsefch Tais
action is subject t@ua spontescreening for dismissal under 283.C. §881915(¢e)(2)B) and
1915Abecause Plaintifis a prisoner proceeding as indigent.

According to the Supreme Court’s decisionAishcroft v. Igbal “a pleading that offers

‘labels or conclusions’ or ‘a formulaic recitation of the elements of aecafusction will not d.
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556 U.S. 662, 678 (2009) (quotimell Atlantic Corp. v. Twombjy550 U.S. 544, 555 (2007)).
To survivesua spontecreening for failure to state a clé&inthe complaint must allege “sufficient
factual matter” to show that the claim is facially @éole. Fowler v. UPMS Shadysidg78 F.3d
203, 210 (3d Cir. 2009) (citation omitted). “A claim has facial plausibility wihenplaintiff
pleads factual content that allows the court to draw the reasonable infereribe thefendant is
liable for the nisconduct alleged.” Belmont v. MB Inv. Partners, In&08 F.3d 470, 483 n.17 (3d
Cir. 2012) (quotinglgbal, 556 U.S. at 678). Moreover, whifgo sepleadings are liberally
construed, pro selitigants still must allege sufficient facts in their comptaito support a claim.”
Mala v. Crown Bay Marina, Inc704 F.3d 239, 245 (3d Cir. 2013) (citation omitteadjefation
added).

2. Section 1983 Actions

A plaintiff may have a cause of action under 42 U.S.C. § 1983 for certain violations of his
constitutonal rights. Section 1983 provides in relevant part:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory ... subjects, or causes to be subjected, any citizen of

the United States or other pemswithin the jurisdiction thereof to the deprivation

of any rights, privileges, or immunities secured by the Constitution and laals, s

be liable to the party injured in an action at law, suit in equity, or other proper

proceeding for redress . .

Thus, to state a claim for relief under § 1983, a plaintiff must allege, first, théamotd a right

secured by the Constitution or laws of the United States and, second, that & délpgvation

2 “The legal standard for dismissing a complaint for failure to state i@ @arsuant to 28

U.S.C. 8§ 1915(e)(2)(B)(ii) is the same as that for dismissing a complaint purs&aaeral Rule
of Civil Procedure 12(b)(6).” Schreane v. Sean&06 F. App’x 120, 122 (3d Cir. 2012) (citing
Allah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000Mjtchell v. Beard 492 F. App’x 230, 232
(3d Cir. 2012) (discussip U.S.C. § 1997e(c)(})Courteau v. United State®87 F. App’'x 159,
162 (3d Cir. 2008) (discussing 28 U.S.C. § 1915A(b)).
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was committed or caused by a person acting under oblstate law. SeeWest v. Atkins487
U.S. 42, 48 (1988)¥alleus v. Georgeb4l F.3d 560, 563 (3d Cir. 2011).
B. Analysis®

1. Excessive Force

At the outset, the Court notes thatén raise the issue of the statute of limitations sua
sponte at thd screening stageSee Ostuni v. WaWa's MaB32 F. Appx 110, 11312 (3d Cir.
2013) (per curiam(“Although the running of the statute of limitations is ordinarily an afftimea
defense, where that defense is obvious from the face of the complaint and no developmeent of t
record is necessary, a court may dismiss a-bareed complaint sua spontader § 28 U.S.C. §
1915(e)(2)(B)(i) for failure to state a claith (citing Fogle v. Peirson435 F.3d 1252, 1258 (10th
Cir. 2006)); Hunterson v. Disabata244 F. Appx 455, 457 (3d Cir2007) (per curiam) (“[A]
district court may sua sponte dismiss a claim as-bareed under 28 U.S.C. § 1915A(b) (I) where
it is apparent from the complaint that the applicable statute of limitations has run.”).

For claims arising under 42 U.S.C. § 1983, state law generally governs the statute of

limitations and whethethe limitations period should be tollédSee Kreider v. Philhaven

3 The Court notes that Plaintiff lists five causes of action in his Amended Compl&at

Am. Compl.at 26.) However, based on the factual allegations in the Amended Complaint, the
Court can only identifywo claims: excessive force and malicious prosecutitirthere are other
claims he intended to raiselaintiff should so advise in any second amended complaint.

4 New Jersey statuteset forth certain bases for “statutory tolling3ee, e.g.N.J.S.A. §
2A:14-21 (detailing tolling because of minority or insanity); N.J.S.A. § 2/&224detailing tolling
because of nonresidency of persons liabl&)ew Jersey law also permits “equitalédling”
where “the complainant has been induced or tricked by his adversaigconduct into allowing
the filing deadline to pass,” or where a plaintiff has “in some extraosdimay” been prevented
from asserting his rights, or where a plaintiff hiasely asserted his rights mistakenly by either
defective pleading or in the wrong forunSee Miranda v. Police D&pof Atl. City, No. 082013,
2008 WL 2235601, at *3 (D.N.J. May 29, 2008) (citiaggeman v. State847 N.J. Super. 11, 31
(App. Div.) certif. denied, 172 N.J. 178 (2002)).
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Adolescent Inpatient Treatment C892 E App'x 59, 60 (3d Cir. 2014) (citin@ique v. N.J. State
Police 603 F.3d 181, 185 (3d Cir. 2010)New Jerse\s twoyear limitations period ongvsonal
injury actions, N.J.S.A. 8 2A:12, governs claims under B983. Seeg e.g, Montgomery V.
DeSimong159 F.3d 120, 126 & n. 4 (3d Cir. 1998)ito v. Bridgewater Twp. Police Dep892
F.2d 23, 25 (3d Cir. 1989)Federal law governs the dateamfcrua) and aclaim accrues “when
the plaintiff has a complete and present cause of action, that is, when thé plainfile suit and
obtain relief.” Kreider, 592 F. App’xat 60 (citing Wallace v. Katp549 U.S. 384, 388 (2007))
(internal quotation rarks and citations omitted)

Plaintiff has alleged that irRebruary P09, Defendants Carter, Carrega, DeMaio, John Doe
#1, John Doe #2 arlRlamirezeither directly participate in assaultihgn, or withessed the assaults
and did not intervene. SeeAm. Compl. I 6). Because Plaintiff was aware of his injury on the
day of the assault, his excessive force claim and/or faitdirgtervene claims accrued on February
26, 2009. See Ostunib32 F. Appx at 112 (excessive force claim typically accrues on the date of
the assault because at that point plaintiff fg@son to know of the injuryBrown v. Buck614 F.
App’x 590, 592 (3d Cir. 2015same). As a result, evegiving him the benefit of the datghen

he filed his original Complaint in May 201BJainiff’'s excessiveforce claimswerestill raised

When state tolling rules contradict federal law or policy, in certain limitedroistances, federal
courts can turn to federal tolling doctriné&see Lake v. ArnoJ@32 F.3d 360, 370 (3d Cir. 2000).
Under federal law, equitable tolling is appropriate in three general scendjiovhere a defendant
actively misleads a plaintiff with respect to her cause of action; (2) wherdaih&éfphas been
prevented from agsting her claim as a result of other extraordinary circumstances; or (3) where
the plaintiff asserts her claims in a timely manner but has done so in the wromg fto. n. 9.
“The Court of Appeals for the Third Circuit has held tlegfuitable tollings extraordinary, and
we extend it only sparingly.” Gunset v. MarshNo. 124735, 2013 WL 706195, at *3 (D.N.J.
Feb. 25, 2013)quoting Santos v. United StateS§59 F.3d 189, 197 (3d Cir. 2009) (citations
omitted)).
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well beyond the expiration of the/o-yearstatute of limitations period. There does not appear to
be any basis for statutory or equitableibgjlon the face of themendedComplaintand therefore
the Court will dismisshese claimsvithout prejudiceat this time. Plaintiff may raise any relevant
basedor tolling in a second amended complaint.
2. Malicious Prosecution
With regard to Plaintiff's remaining factual allegatioitsappeas that he is attempting to
raisea malicious prosecution claim.
To statea § 1983 malicious prosecution claim, Plaintiff must set forth facts indicating:
(1) the defendants initiated a criminal proceeding; (2) the criminal
proceeding ended in th@aintiff's favor; (3) the proceeding was
initiated without probable cause; (4) the defendants acted
maliciously or for a purpose other than bringing the plaintiff to
justice; and (5) the plaintiff suffered deprivation of liberty consistent
with the concept of seizure as a consequence of a legal proceeding.
Woodyard v. Cty. of Essexl4 FE App'x 177, 182 (3d Cir. 2013) (citingcKenna v. City of Phila.
582F.3d 447, 461 (3d Cir. 2009)):[T]he favorable termination of some but not all individual

charges does not necessarily establish the favorable termination of theakcproceeding as a

5 To the extent Plaintiff intended taise a separafalsificationof-evidence clainbbased on

the allegation thathe surveillance tape of the February2bbery was editecdsee Black v.
Montgomery Cty.835 F.3d 358, 371 (3d Cir. 2016) (“a reasonable likelihood that, absent that
fabricated evidence, the defendant would not Heeen criminally charged,Plaintiff failed to
provide sufficient facts unddgbal. Without identifyingwhich of the Defendantsallegedly
altered the tapePlainiff contendsthat upon viewing the tape during jury selection, it was
“immediately clear and obvious to him” that the recording had been editedilberdtely erase

the person on the tape who hbéden idenfied as Plaintiff. (Am. Compl. I 6). However,
Plaintiff provides no information as to how he knew it was edited, especially sincische a
acknowledges that this was the first time he had viewed the tdgg. Koreover, it does not
appear that absent this alleged “fabricated evidéRtaintiff would not have been charged since
the tape did not eveshowhim, or the person who was supposed to be him. His sparse allegations
on this issue arthereforeinsufficient to state a falsificatieof-evidence clainat this time
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whole.” Kossler v. Crisanti564 F.3d 181, 188 (3d Cir. 2009)Vhen a plaintiff is acquitted of
some barges and convicted of others, [the Court] must determine whether ‘the offenistedas s
in the statute and the underlying facts of the casdicate that the judgment as a whole’ reflects
the [Plaintiff s] innocence.” Kiriakidis v. Borough of Vitondale 609 F. App’x 713, 717 (3d Cir.
2015) (quotingKossler 564 F.3d at 188).

Here, Plaintiff has failed to allege the favorable termination prong of a madicio
prosecution claim. Plaintiff states that “the Defendants, with the assistaDesid Fate, have
taken Plaintiff through 2 trials in 2014 on the murder chargeswhich did not convince these
two jurys [sic] that Plaintifivas at all guilty of the crimes charged and presented.” (Am. Compl.
1 6). While this statemenertainlysuggestshat juries failed to convict Plaintiff on the charges
which were pending against hjime then further states that he has been unable to “meaningfully
apply his substantive rights to prove to a jury that [he] was completely exculpateth false
accugtion’s [sic] and false identification’s [sic].” Id.). These stamentsread together are
confusing andt is not immediately cleavhether he was acquitted of all charges or some of the
charges, anevhether the'judgments as a whole reflected Plairgifinnocenc€. See Kossler
564 F.3cat 188. Based on the seemingly contradictory information and la&kotdal allegations
as to the exact crimes he was charged with and the disposition of those chargesyttineust

dismiss this clainwithout prejuiceat this time®

6 The Court interpretBlaintiff's allegatiors toattempt to stata malicious prosecution claim

against all defendants other than John Bde2. To the extent that is not correct, Plaintiff is
advised to explicitly statsuch in any second amended complaint.
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[11. CONCLUSION

For the foregoing reasorntsie Amended Complaint will be dismisseihout prejudicen
its entirety pursuant to 28 U.S.C. §815 and 1915A for failure to state a claim upon which relief
may be granted. Becausasitconceivable that Plaintiff may be able to supplement his pleading
with facts sufficient to overcome the deficiencies noted herein, the Cidugtamt Plaintiff leave

to move to e-open this case and to file a secardended complairit. An appropria¢ Order

follows.
s/ EstherSalas
Esther Salas, U.S.D.J.
! Plaintiff should note that when an amended complaint is filed, it supersedes the original

and renders it of no legal effect, unless the amended complaint specificallyoeieexibpts the
earlier pleading. See West Run Student Housing Associates, LLC v. Huntington National Bank
712 F.3d 165, 171 (3d Cir. 2013)(collecting casssg alsdb CHARLES ALAN WRIGHT ARTHUR
R.MILLER, FEDERAL PRACTICE AND PROCEDURES 1476 (3d ed. 2008). To avoid confusion, the
safer practice is to submit an amended complaint that is complete in itdelf.
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