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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ELIJAH PITTMAN, HONORABLE JOHN M. VAZQUEZ
Petitioner
Civil Action
V. No. 15-5546 JMV)

STATE OF NEW JERSEYet al.
OPINION
Respondents.

VAZQUEZ, District Judge:
l. INTRODUCTION

Petitioner Elijah Pittman has submitted pro seamended petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 225Am( Pet, ECF No.5.) For the reasons stated herein, the
amendedgetition shall be denied and no certificate of appealability shall issue.
. BACKGROUND

The New Jerse$uperior Court, Appellate Divisiosummarized the facts underlying
Petitioner’s convictioras follows?

According to the State’proofs, at around 7:30 p.m. on August 22,
2006, while still daylight with clear weather, Union Township
Police Officer Michael Wittevrongel was monitoring eastbound
Route 22 traffic in a markeplatrol car parked about ten feet away
in a lot perpendicular to the roadwalhe officer noticed a Chrysler
Fifth Avenue approaching in the left lane with no front license plate,
but a New Jersey license plate on the bagkttevrongel focused
solely onthis car as it passed by at about forty to fdinrg miles

per hour, paying particular attention because its desveide door
lock was damaged, indicating that it could have been stolen. At the

1 State court factual findings are presumed correct unless rebutted bgntleamvincing
evidence.See28 U.S.C. § 2254(e)(1). As Petitioner has not rebutted the factual findings of the
Superior Court of New Jersey by clear and convincing evidence, thisr€liesbn those

findings.
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same time, Wittevrongel observed a male driver and aléema
passenger.

Wittevrongel ran the number on the rear license plate and found that
it was not registered to that vehicle or any othAs a result, he
radioed two other officers in the area, David Roman and Walter
Stinner, for assistancaVittevrongel hen pulled out onto Route 22

in pursuit, losing sight of the Chrysler for no more than thirty
seconds.He eventually caught up to the Chrysler near the Lowes
Shopping Center on Route 22, where he saw his fellow officers pull
out from the Lowesparking lot, in their police cruiser, activate their
lights and sirens, and signal figtetitioner]to stop. Wittevrongel

did the same, taking over as the primary unit in pursuit, only losing
sight of the vehicle for an instant just before it ultimately crashed a
few minutes later.While in pursuit, Officer Stinner also observed
that the driver was male and the passenger, female.

With the police vehicles following, the Chrysler accelerated to about
seventy miles per hour in the foifiye mile per hour speed zone,
“weaving in and out of traffic,” driving erratically, and suddenly
“pull[ing] from the left lane, clear across the right lane of traffic, and
right off the [exit] ramp.” By then, the officers had been pursuing
the vehicle for approximately 3.3 milesWhen Wittevrongel
reached the top of the exit ramp, he saw that the Chrysidrich

he lost sight of for only “a fraction of a second” when it shot down
the ramp-- had rearended another vehicle, a Saturn, at a stop sign
at the bottom of the rampheimpact forced the Saturn all the way
across the street and into a parking lot where it collided with a tractor
trailer.

The Chrysler had sustained heavy frentl damage and was still
smoking and rolling the wrong way down a emay street as the
passengeremained inside while the driver attempted to exit, despite
the fact that his door would not opelVittevrongel, after quickly
checking that the driver of the Saturn was all right, used his police
cruiser to block the Chrysler from moving any furthérside that
vehicle wagPetitioner] in the drivers seat, along with a passenger,
[Petitioner’s]cousin Nicole Pittman[Petitioner] who was the same
person Wittevrongel saw in the driveseat when he first observed
the vehicle on Route 22! was then placed under arrestarol
McBride, the driver of the Saturn vehicle, sustained injuries to her

2 At trial, Wittevrongel explained that he did not include a description of the driver ohthe
his report because “[i]t was the same person | saw originally that wasllibbiwheel when the
chase ended. | felt there was no need.”
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neck, back, and shoulders that left her, more than a year later, with
continuing pain and still unable to drive.

State vPittman No. A-4846-08T4, 2010 WL 2090047, at *1 (N.J. Super. Ct. App. Day 26
2010) (footnote in original).

Petitioners trial proceedings were conducted befthre Honorable Joseph P. Donohue,
J.S.C, on September 25 and 26, 2003%eéSept. 25 and 26, 2007 Trial Trs., ECF Nos. 13-20
and 13-21.)The only individuals who testified at trial welés. McBride andOfficers
Wittevrongel and Stinneall three testifiecs States withesses (SeeSept. 26, 2007 Trial Tr.,
ECF No. 13-21))

On September 26, 2007, the jury fouPetitionerguilty of: (i) seconddegreesluding,
N.J. Stat. Ann. § 2C:29-2b; afid seconedegree aggravated assallt]. Stat. Ann. § 2C:12-
1b(6). Pittman 2010 WL 2090047, at *1. On July 24, 2008¢dge Donohusentenced
Petitionerto six years in prison with a twyear period of parole ineligibility [on the eluding
conviction andj consecutive eightear term with an eightfive perent parole ineligibility
period [on the aggravated assault convictiondd. (See alsduly 24, 2008 Sentencing Tr., ECF
No. 13-22.)

The Appellate Division affirmed Petitioner’s conviction and sentence on dppetbon
May 26, 2010.Pittman 2010 WL 2090047, at *1. The New Jersey Supreme Court denied
certificationof Petitioner’s direct appeal ddctober7, 2010. State v. Pittmané A.3d 441 (N.J.
2010)(table).

On or about November 12, 2010, Petitioner filed an application forqposiction relief
(“PCR?”) in the Superior Court of New Jersey (hereinafter, the “PCR cou&8e e.g, Aug. 20,
2012 Statement of Reasons Denying PCR, ECF No. EH-R#&agelD: 449 Judge Donohue/as

the PCR court judge.Seege.g, Aug. 20, 2012 Order Denying PCR, ECF No. 1&iBagelD:
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448.) Petitioner argued that he received ineffective assistance of counsel bacaoisg other
things,his trialcounsel (] failed to “investigate damage to thenmarked police vehicle, AC
3’, operated by OfficerRoman and Stinnegnd[radio] transmission records][;]” Y2lid not
“consider that terewas ro plausible factual scenariowhich Officer Wittevrongel could have
identified[Petitioner;]” and(3) “failed to investigate racigrofiling or selective prosecutidn
(Seee.g, ECF No. 13t5at PagelD: 449

On or about February 13, 20 Bxtitiorer filed a motion in the PCR coureéquesting
inter alia, the following additional, podtial discovery? (1) “[c]opies of all communications
between the police vehicles and headquarters (dispatch/transmissions anddatlibenputer
(“MDR”) records;]” (ii) “[ c]opies of all records related to the damage sustain€oAfy 3],
including but not limited to towing and repdits and {ii) [a]nin camerainspection of the
personnel files of the police officers involved in this matter and dis@dsuPetitioner of any
complaint of racial profiling oselectiveprosecution.” $eePet’r's Feb. 13, 2012 Notice of
Mot., ECF No. 13-1%t PagelD: 3780; accordPet'r's Mar.17, 2012 Letter Br., ECF No. 13-
15 at PagelD: 404-06 Petitioner claimed thahis discovery was needed to substetiis
ineffective assistance of counsel clainflsl.) The PCR courheld a hearing oRetitioner’s
motion for postrial discoveryon April 20, 2012. (Apr. 20, 201Riscovery Mot.Hr’g Tr., ECF
No. 13-24.) Thesame day, th®CR court issuednorder formallydenyingthe request (ECF

No. 13-11atPagelD: 303

3 By way of that motion, Petitioner also sought to recuse Judge Donohue fre@Rheatter.

(SeeECF No. 13-15, at at PagelD: 379-80.) The PCR court held a hearing on the recusal portion
of Petitioner’'s motion on March 16, 2012. (Mar. 16, 2012 Mot. Hr'g Tr., ECF No. 13-23.) On
March 19, 2012, the PCR court executed an order formatlyinig Petitioner’s request to recuse
Judge Donohue. (ECF No. 13-7.)
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Thereafter, on August 10, 2012, the PCR court held a hearitigganerits of
Petitioner'sPCR application. (Aug. 10, 2012 Hr'g Tr., ECF No. 13-25.) On August 20, 2012,
the PCR court entered an order formally denying Petitiof&eR application. (ECF No. 13-15
atPagelD: 448 The PCR coui$ denial was based dhe reasong placed on the record on
August 10, 20129eeAug. 10, 2012 Hr'g Tr. 21-28, ECF No. 13-25), and the additional reasons
it detailed in the “Statement of Reasons Denying PCR” appended to the PCR cpui20ih
order. (ECF No. 135 atPagelD: 449-52.)

The Appellate Division affirmed the denial of Reter'sPCR petitioron March 9
2015. State vPittman No. A-1383-12T4, 2014 WL 8086797, at *1 (N.J. Super. Ct. App. Div.
Mar. 9 2015). The New Jersey Supreme Court denied certification of Petitioner'apieRl
on June 19, 2015State v. Pittmanl16 A.3d 1071 (N.J. 201%able).

Petitioner initiated thi§ 2254action on July 14, 2015. (ECF No. 1.) Petitioner filed his
amended petition on August 14, 2015, asserting four grounds for relief. (ECF No. 5.)
Respondentsubmittedtheiransweron February 29, 2016. (ECF No. 1®gtitionerfiled a

reply on March 9, 2016. (ECF No. 15.)

4 By way of that reply, Petitioner also requested that this Court appoint him coudsat. 3()
Petitioner’s request for coungsldenied. The Court notes that even if Petittanade this

request before formal briefing in this matter was completeabaeither a statutory nor
constitutional right to the appointment of coundeeese v. Fulcomg®46 F.2d 247, 263 (3d

Cir. 1991),cert. denied 503 U.S. 988 (1992) (“there i® rautomatic’ constitutional right to
counsel in federal habeas corpus proceedingsperseded on other grounds by stat@ge

U.S.C. § 2254. A district court may, nonetheless, appoint counsel for a habeas petitioaer whe
the petitioner shows that he indigent and “the court determines that the interests of justice so
require.” 18 U.S.C. 8 3006A(a)(2)(B). This determination, in turn, requires the Court to
considerjnter alia, the complexity of the factual and legal issues in Petitioner’'s Gsese

946 F.2d at 263-64Here, although Petitioner has demonstrated his indigese®@A(g. 26,

2015 Order, ECF No. 6), the factual and legal issues in this habeas matter remain
“straightforward and capable of resolution on the recoRkfguson v. Jone®05 F.2d 211, 214
(8th Cir. 1990). Indeed, this Court’s review of the merits of Petitioner’s habétsrpender 28
U.S.C. § 2254(d) is limited to whether the State courts’ adjudications “resulted irsi@nlec
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[I. STANDARD OF REVIEW

Section 2254(a) permits a court to entertain only claims alleging that a pems@tate
custody “in violation of the Constitution or laws or treaties of the United Stais1J.S.C. §
2254(a). Petitioner has the burden of establishing each ofamssclSee Eley v. Ericksoi12
F.3d 837, 846 (3d Cir. 2013). Under 28 U.S.C. § 2254, as amended by thEeftiism and
Effective Death Penalty Act, 28 U.S.C. § 2244 (“AEDPA”"), federal courts in haloepss
cases must give considerable deferencketerminations of the state trial and appellate courts.
See Renico v. Le99 U.S. 766, 772 (2010).

28 U.S.C. § 2254(d) provides as follows:

(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim -
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, diear
established Federal law, as determined by the
Supreme Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

Where a stateourt adjudicated petitionerfederal claim on the meritsa federakcourt

“has no authority to issue the writ of habeas corpus unless the [statescileaition ‘was

resulted in a decision that was contrary to, or involved an unreasonable applicationlgf, clea
established Federal law . . . ; or resulted in a decision that was based on an upleeasona
determination of the facts in light of the evidence presented in the Stat@matding.”See

28 U.S.C. § 2254(d)(1)-(2). The record of the relevant state court proceedings has prowided thi
Court with the information needed to perform this review.

5> “For the purposes of Section 2254(d), a claim has been adjudicated on the merits in State court
proceethgs when a state court has made a decision that 1) finally resolvesitieacid 2)

resolves th[at] claim on the basis of its substance, rather than on a procedural, gratine.”

Shotts v. Wetzef24 F.3d 364, 375 (3d Cir. 2013) (citation and internal quotation marks

omitted).
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contrary to, or involved an unreasonable application of, clearly established|Rederas
determined by the Supreme Court of the United States,” or ‘was based on an unreasonable
determination of the facts in light of the evidence presented in the Stat@maeding.”

Parker v. Matthews567 U.S. 37, 40 (2012) (quoting 28 U.S.C. § 2254(d)). The petitioner
carries the burden of proof, and review under § 2254(d) is limited to the record that evas bef
the state court that adjudicated the claim on the me3ee. Harrington v. Richteb62 U.S. 86,

98, 100 (2011).

“[C]learly established law for purposes of § 2254(d)(1) includes only the holdmgs, a
opposed tothtedicta, of [the Supreme Cous] decisions,” as of the time of the relevant state
court decision.White v. Woodal134 S. Ct. 1697, 1702 (2014) (quotMijliams v. Taylor 529
U.S. 362, 412 (2000)). A decision is “contrary to” a Supreme Court holding within § 2@54(d)
if the state court “contradicts the governing lsat forth in [the Supreme Cows}'cases” or if it
“confronts a set of f&s that are materially indistinguishable from a decision of th[e Supreme]
Court and nevertheless arrives at a [different] resMilliams 529 U.S. at 405-06. Under the
“unreasonable application’ clause of § 2254(d)(1), a federal habeas cougranathe writ if
the state court identifies the correct governing legal principle from th[e®epCourts
decisions but unreasonably applies that principle to the facts of the priscase’.”Id. at 413.
With regard to 8 2254(d)}1a federal court i confine its examination to evidence in the
record. See Cullen v. Pinholsteb63 U.S. 170, 180-81 (2011).

Where a petitioner seeks habeas relief, pursuant to 8 2254(d)(2), on the basis of an
erroneous factual determination of the state court, two provisiohEDPA apply. First,

AEDPA provides that “a determination of a factual issue made by a Stateslcallite

presumed to be correct [and t]he applicant shall have the burden of rebutting the poesoimpt
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correctness by clear drronvincing evidence.28 U.S.C. § 2254(e)(1Miller—El v. Dretke 545
U.S. 231, 240 (2005%ee also Blankenship v. Hall42 F.3d 1253, 1272 (11th Cir. 20@&pte
courts’ “‘implicit findings of fact are entitled to deference und&DPA to the same extent as
explicit findings of fact), cert. denied131 S. Ct. 1041 (2011). SecoAdDPA precludes
habeas relief unless the adjudication of the claim “resulted in a decision thhased on an
unreasonable determination of the facts in light of thdemge presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(2).

A federal court may not grant a writ of habeas corpus under § 2254 unless the petitioner
has “exhausted the remedies available in the courts of the S2&&J’S.C. § 2254(b)(1)(A)ln
other words, “a petitioner mu$airly present’ all federal claims to the highest state court before
bringing them in federal court.Leyva v. Williams504 F.3d 357, 365 (3d Cir. 2007) (citing
Stevens v. Delaware Corr. GtR95 F.3d 361, 369 (3d Cir. 2002) (quothMpitney v. Horn280
F.3d 240, 250 (3d Cir. 2002)pee also Garvey v. Phe|@40 F. Supp. 2d 782, 785 (D. Del.
2012) (*A petitioner satisfies the exhaustion requirementfaiyly presentingthe substance of
the federal habeas claitm the stats highest court, either on direct appeal or in a post-
conviction proceeding, and in a procedural manner permitting the state courts decirmsi
the merits’). “This requirement ensures that state courts have an initial opportunity to pass upon
and correct alleged violations of prisondexieral rights.” Leyva 504 F.3dat 365 (iting United
States v. Bendolpd09 F.3d 155, 173 (3d Cir. 2005) (quotigckworth v. Serran54 U.S. 1,

3 (1981)).

To the extent that Petitionsrtonstitutional claims are unexhausted, this Coamt

nevertheless deny them on the merits under 28 U.S.C. § 2254(®§@R)laylor v. Hornb04

F.3d 416, 427 (3d Cir. 2007)i&causéthis court]will deny all of [petitionels] claims on the
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merits, [t] need not address exhaustiginBronshtein v. Horn404 F.3d 700, 728 (3d Cir. 2005)
(“Under 28 U.S.C. § 2254(b)(2), [this courihy reject claims on the merits even though they
were not properly exhausted, ditiis court will] take that approach hete “Where the state
court has not addressed the merits of a claim, then [§ 2254] deferential standard of review
does not apply and [ihCourt] instead review[s] the claide novo’ Breakiron v. Horn 642
F.3d 126, 131 (3d Cir. 2011) (citirijprter v. McCollum558 U.S. 30, 39 (2009))his Court
“nevertheless mugresume that statmurt factual findings are correct unless the presumption is
rebutted by clear and convincing evidenchl’ (citing Palmer v. Hendricks592 F.3d 386, 392
(3d Cir. 2010); 28 U.S.C. § 2254(e)(19ke alsdrobinson v. Beard’62 F.3d 316, 324 (3d Cir.
2014),cert. denied sub nom Robinson v. Wetk@b S. Ct. 53 (2015)).
V. ANALYSIS

Petitionerpresentgour “grounds” in hisamended habegetition:

GroundOne: The discovery will show that the officers racial[ly]
profiled me and the judge and prosecutor know that. That’s why he
denf[ied] me the discovery because it will show what really
happen[ed]. So that [is] how the [state] courts violat[fed] my
constutia[al] rights. And | submitted a document to the [state]
courts . . . showing that the officer wasn't telling the truth on what
time he checked the license plate. He said 7:30pm[;] the paper work
| have show([s] 8:38pm.

Ground Two:The dispatch transmigsi report and towing record
and repair record will support my claim of being innocen[t]. | will
show that the judge, prosecutand the officers in my case
cover[ed] up what had happen[ed] in my case and the “MDC”
computershow(s] that the officers didntheck the license plate at
7:30pm like he testif[ied] to[;] the “MDC” computshow(s] it was
8:38pm.

Ground Three: If the jury [had known] about the dispatch
transmission report and towing records and repair record and the
officers not telling the trit about the time they check[ed] the
license, the outcome of my trial would have been different.
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Ground Four: The dispatch transmission report and towing record
and repair record will support my claim of being innocen|t.] | just
need the [District Courtjo review my case to see how my
constitution[al] rights [were] violated.
(Am. Pet, ECF No. 5.)
Petitioner does not refer to any specific constitutional provisions or cite/ tceae law
in support of the foregoing groundshérre is alssignificantfactualoverlapunderlying each of
these thelaims Based on these considerationss @ourt construes Petitionefmbeaglaims
as followsfirst, that Officer Wittevrongel falsely testified that he ran Petitioner’s leghste at
7:30pm asevidenced by discovery already in Petitioner’'s possession demonstrating that
Petitioner’s license plate was checked at gm38%cond thatthe PCR court improperly denied
his motion for additional pogtial discovery third, that if Petitioner obtainedhat discovery, he
would havebeenable to show that he is actually innocent of the crimes charged, that he was only
pulled over as a result of racial profiling, and that the jury would have achhitte andfourth,
thatthe assistant prosecutor and thal judge were aware that Petitioner vpagssued and
arrested bydfficers Wittevrongel, Roman, and Stinner as a result of racial profilingtteatd
these individuals engaged in a collective effortdwerup this fact®
Initially, this Court noteshatPetitioner never advanced any of the abio\amtified
claims,per se during his state court proceedings. Indeed, the primary argument advanced by

Petitioner during hi® CRproceedings was that he received ineffective assistance of counsel.

Petitiorer in no way asserts that he received ineffective assistance of counsel imghe cu

6 Petitioner’'s assertion that the judge, assistant prosecutor, and Union Townsleipflickcs
engaged in a concerted effort to prevent him from obtainingtpaktliscovery does not appear
to have been raised as an issue during state court proceedings. Insfgaehns that Petitioner
is now raising this claim for the first time on habeas review.
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habeas matterThat said, and as further detailedra, the record makes clear that Petitioner
nonethelessaised many of his present habeas assertions to theiat® notwithstanding that
Petitioner raised those claims in support of his then-overarching argument thegied
ineffective assistance of counsel. As a resiét,RCR court and the Appellate Division provided
significant, substantive analysis on the first, second, and third diatet$ above, albeit utilizing
the ineffective assistance of counsel analysis set foftrickland v. Washingto@66 U.S. 668
(1984). Although this Court finds the decisions of the state courts to be instructive, in an
abundance of caution, this Court will nonetheless reuikwof Petitioner’s claimsle novo’
Breakiron 642 F.3d at 131'{Vhere the state court has not addressed the merits of a.claim
then [§ 2254’s] deferential standard of review does not apply aisdJturt] instead review|[s]
the claimde novad’); see als@ronshtein v. Horn404 F.3d 700, 728 (3d Cir. 2005Yet, this
Courtstill mustpresume thathe unrebutted factual findings of te&tecourt are correct.
Breakiron 642 F.3d at 13{state court factual findings are presumed correct when reviewing the
merits of a habeas claim, regardless of whether that claim is reviksngaloor under
AEDPA'’s more deferential standard of review) (citations omjtted

I. The Relevant Rulings of tke State Court

As noted above, Petitioner argued to the PCR cmtet; alia, that his triakcounseffailed
to investigate damage to thamarked police vehicle, TAC 8perated by OfficerRoman and

Stinner;failed to review the relevamadio transmission records between the Union County

” This standard of review differentthan the deferential standard of review AEDPA requires
for habeas claims that have been fairly presented rapetipy exhausted in the state courts.
Indeed when “the state court has not reached the merits of a claim thereafter ptesented
federal habeas court, the deferential standards provided by AEDPA . . . do not &mugl™v.
Horn, 250 F.3d 203, 210 (3d Cir. 2001).n such an instance, the federal habeas court must
conduct ade novareview over pure legal questions and mixed questions of law and fact, as a
court would have done prior to the enactment of AEDPA.
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police officers failed to appropriately address the implausibilityodficer Wittevrongels

purported identification of him; arfdiled to investigate whether Petitioner was the victim of
racialprofiling or selective prosecution(Sege.g, Aug. 20, 2012 Statement of Reasons Denying
PCR, ECF No. 13-1&tPagelD: 449 Petitioner also sought to have the PCR court order the
State to produceopiesof (1) all communications between the police vehicles and headquarters
related to his pursuit and arre&) all records related to the damage sustametAC 3; and(3)
anin camerainspection of Officers Wittevrongel, Roman, and Stinner’s personnel files,
includingany complairg of racial profiling or selective prosecutiorbegPet’r's Feb. 13, 2012
Notice of Mot., ECF No. 13-15 at PagelD: 379-80cordPet’r's Mar. 17, 2012 Letter Br., ECF
No. 13-15 aPagelD: 40406.)

The PCR court found that Petitioner was not entitleahtpofthe posttrial requested
discovery, and further concluded that Petitioner failed to establish that hesdeiceeffective
assistance of counseludge Donohudetailed some of the reasons supporting that decision on
therecord at Petitioner’'s August 10, 2012 PCR hearing:

Let me say at the outset that [Petitioneapplication for discovery
in this matter | think isbsolutely inappropriate. . . .

You cant say | suspect thesg racialprofiling and therefore | want
to look through theiffiles. Therés a balancing test between the
public’s right to know and an officex’right of privacy.

And before you can get in and haveiafcamerainspection you
have to establish some factyaedicate that would lead one to
believe that a review vgagoing to produce something.

And to merely say, well he profiled méerefore he must be
profiling others, is not the kindf thing that you can get that with.

With respect to the discovery with whethemat there was one or
two or more checks of the vehicles | recall this even came up at
trial, and | think itwas argued by Mr. McCormack as part of the
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case, theime of the police report or the report that indicateete
was a check of the license plates was an hfterthe stop. And
that is not inconsistentThosematters are part of an investigation
after a file. It doesnt necessaly mean that every transmission
becomes the subject of a report.

Every pdice department doesn’t keegd infinitum every radio
transmssion, does not recosVery radio transmissiorlhere’s no
evidence to show that such transmission existed then or existed now.

[Petitioner hag made sme pro se applications regardingross
racial identification. Identification is reallynot the sine qua norof
this case.This case is nabout identification.It’s about his claims
that theofficer lied.

It's not a question of whether the officgas able to identify the
driver of the vehicle as went past withie person who was in the
driver's seat.Was that the subject of creegamination.Could that
issue have been addressed at the trial.

.. .. Theissue is did the police officer lie wileay said a man was

driving the car. Ultimately weknow that the car that passed the
officer was involvedin an accident. And when the officer
investigated athe end and said thatthe man at trial who was

behindthe wheel of the car thatthe important part of thease.

.. .. [Tlhere was sufficient evidence atcissexamination on this
issue. This is not andentification case.It's whether the officers
aretelling the truth.

And as to a assracial identification, everf that -- even if you
wanted to say that we should afslk crossracial identiications

when a police officeis involved, and thas not the case, you dan
get a crossracial identification when there’s a policefficer

involved with someone whe’of a differentace. Thats a regular
citizen. So we doit usuallyapply crosgacial to those caseBut

this is nd anidentification case.

| saw a man driving the carThe car washased. He eluded the

police. There was an accidentWhen | got to the car that had
crashed the person behind the wheel was a nialgas the same

person.
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Is that an identificationd would suggesthat it's subject to cross
examination, its subject to some questiorBut the issue is his
testimony that theperson behind the wheel of the car when it was
stopped was confirmed that it was a mdiat that it was the same
person. That's the importance of this caseThis was not an
identification case.It had to do with the credibility of the police
officers.

With respect to the allegatis that therevas ineffetive assistance
of counsel, les deal with the racial profiling issuiest.

Even by [Petitioner's] own argument today, after there was an
accident there was an eluding of the poligend after that that car
that was eluding struck someonetruck another vehicleEven by
that argument s hard to understand horacial profiling would
excuse the conduct of eluding the polidé.just simply does not
make sense

(Aug. 12, 2012 PCR Hr'g Tr. 21-25, ECF No. 13-25.)

In addition to the reasons set forth by the PCR court on the record on August 12, 2012,
the PCR cort made the following expresactual findings ints August 20, 201 2vritten
decision denying®CR

1. On August 22, 2006, at approximately 7:30 p.m., Union County
Police OfficerMichael Wittevrongel was parked in the Working
Gear Store parking lot inraarkedpolice car, monitoring traffic on
Route 22 Eastbound.

2. At this time, Officer Wittevrongel observed a Chrysler Fifth
Avenue pass in the lefane of Route 22.He obseved that the
driver’s door lock was damaged. He furtiobserved a male driver
and female passenger.

3. Officer Wittevrongel testified that he had a clear view of the
vehicle. It was approximately 7:30 p.m., in the summer, light

outside, a clear day, and the Offigeas as close as 10 feet from the

vehicle when it passed.

4. Officer Wittevrongel ran the rear license plate number and found
that it was notegistered to any vehicle. He then radioed Officers
David Roman and Walter Stinnefor assistance. Officer
Wittevrongel pulled out onto Route 22 in pursuit, losing sigtibhe
Chrysler for no more than 30 seconds.
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5. He caught up to the Chrysler and observed the other officers pull
out from theLowes parking lot, activate their lights and sirens and
signal for[Petitioner]to stop. Officer Wittevrongel did the same.

6. With the police vehicles in pursuit, the Chrysler drove erratically,
speeding, andweaving in and out of traffic. When Officer
Wittevrongel reached the top of tagit ramp, he observed thiie
Chrysler, which he lost sight of only momentariwad rearended a
Saturn at the stop sign at the bottom of the raiipe impacforced

the Saturn all the way across #teeet, into a parking lot, whe it
collidedwith a tractottrailer.

7. The Chrysler, having sustained heavy frend damage, was
smoking andolling the wrong way down a ongay street as the
driver attempted to exit, despitde fact]that[the] door would not
open.
8. Officer Wittevrongel quickly checked the driver of the Saturn
before using his policeruiser to block the Chrysler from maog
any further.Inside that vehicle wg®etitioner], in the drives seat
Nicole Pittman[Petitioner’s] cousin, was in thgassengeseat.
9. [Petitioner,)who was the same person Officer Wittevrongel saw
in the drivefrs seatvhen he observed the vehicle on Route 22, was
placed under arrest.
10. Carol McBride, the driver of the Saturn, sustained injuries to her
neck, back andhoulders that left her with pain and unable to drive
for more than one year.
(SeeAug. 20, 2012 Statement of Reasons Denying PCR at Findings of Fact, ECF No. 13-15 at
PagelD: 449-50.)

By way of its August 20, 2012 written decision, the PCR court also expressly fotand,
alia: (1) that “identification was not a critical issue in tbése[;]”(2) that “there was ample
additional evidence corroborating Officer Wittevrongel's identificatibfPetitioner] as the
individual driving the Chrysler[;](3) “that the OfficefWittevrongel]observedPetitioner] in

the vehicle [andjvas withinsight ofthe vehicle at all crucial timg$’ (4) “that the vehicle did

not stop until it crashggd’ (5) “that Officer Wittevrongel observeldPetitioner]exit the
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vehicld;]” (6) “ that the attempted stop of [Petitionenghicle was objectively reasonable
because it bore unregistered license pjgt€d that “[Petitioner]has noestablished even one
iota of evidence thdte was the victim of profiling [and thaglen if he did establish this to
invalidate the stop, it would not justify his eludingtioe assault resuftg therefronfy]” and (8)
that [tlhe jury would[ultimately] still likely have foundPetitioner]guilty based on his actions
subsequent to the stbp(Seed. at Conclusions of Law, PagelD: 450:-52

In his appeal challenging the PCBurt’s denial of hi$ CRpetition,Petitionerexpressly
argued that the PCR court improperly denied Petitioner’s post-trial motion tovdry. See
Pet'rsDec. 31, 2013 Br. at Point Il, ECF No. 13-14.) Petitioner expounded upaargoatent
as folows:

[Petitioner's motion for posdtrial] discovery sought, in pertinent
part, copies of all communications between police vehicles and
headquarters (dispatch/transmissions and MDC) which had been
transmitted on the night in question, as well as copied ofcords

with reference to the damage sustainedTAC 3], including but

not limited to towing and repair records.

According to the [Petitioner’'s] supporting certification, he
emphasized his defense at trial was that he was not the driver of the
Chrysler that allegedly eluded police, and that Patrolman
Wittevrongel could not possibly have reliably identified hinthees
driver. According to the officés testimony, as the Chrysldrove

by at approximately 45 miles per hour, he was able to observe
damage to the drives door lock, the absence of a license plate on
the front of the car, the existence of a New Jersey licenseqguiate
the back of the car, and that there was a male driver &smiale
passengerThis occurred at approximately 7:30 p.m.

Pretrial discovery which was provided by the State included a
computer prirtout which showed the license plate was run on the
night in question at 8:38 p.m., although the officer's potagort

did not indicate what time the license plate was rtinal counsel
never questioned the officeegarding the absence of a MDC
computer print-out for approximately 7:30 p.m.
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[Petitionerlmaintained the dispatch and MDC records welevant
to Wittevrongel's credibility with respect to how thevents
trangired, and whether he could have reliably identified the driver.
In this regard, communications between he and dispatulid
demonstrate the time he initially observed the vehicleelisas any
observations he made with respect to its condition el
occupants. Such information was crucial to th@etitioner’s]
contention that he did not receive adequate legal represeritation
trial counsel as a result of counsel's failure to confronirapéach
the testimony elicited by the Statés a result,it was essential to
obtain all dispatch/transmission aMDC records with respect to
that evening.

With respect to the damage and towing report§TéfC 3], that
vehicle was operated by Patrolm@tinner with Patrolman Roman
as a passengerAccording tothe [Petitioner’s] certification, the
Chrysler in which he was ridingulled over on Route 22 after it
appeared it was being followed.he TAC 3 vehicle then rammed
the Chrysler, which then took ofxiting Route 22 at which time it
rearended a Saturan the exiramp. The TAC 3 vehicle also hit
the Saturn, sustaining sufficiefibnt-end damage that had to be
towed from the scenés a resultjt was necessary to obtain records
of the damage to the vehicle demonstrate the Staseversion of
theincident, which did noinclude the ramming of the Chrysler on
Route 22 or the hitting of the Saturn & &xit, was inaccurate

In further support thereofPetitioner]emphasizednconsistencies
between Patrolman M¥evrongels testimony, hipolice rgort, and

the observations of Patrolman Stinnén. addition, contradictions
existed between thestimony and report &ittevrongeland Carol
McBride, thedriver of the Saturn.As a result, it was essential to
obtain the towing and damage reports relating to the TAC 3 vehicle
to adversely impact the Stadecase, which trial counsel héalled

to obtain in support of his defense.

(Id. at 20-23(internal citations omitted)
The Appellate Division provided the following analysis on these claims apitson
denying Petitioner's PCR appeal:
[Petitioner] argues his trial attorney was ineffective because he
failed to investigate the circumstances of the police chase to support
his defenses that his cousin, Nicole Pittman, was the driver of the

Chrysler and that the police were actually the cause of thsiaol
with the Saturn on the exit ramp.
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We will assume for purposes of the appeal that trial counsel should
have pursued discovery of police transmissions during the incident
to verify whether any of the officers reported to their headquarters
that a manvas the driver of the fleeing vehicl&he absence of such

a transmission would not have changed the presentations at trial
significantly. Officer Wittevrongels police report did not indicate

the gender of the driver that he observed on Route 22,edadsa
counsel crosexamined him on that omissioithe officer testified

that he did not include a description because there was no issue in
his mind of who the driver was. Furthermore, Officer Stinner
testified that he, too, saw a male driver in theySler as it sped
away on Route 22.The incident developed quickly into a police
chase, and the description of the vehicle rather than the fact that a
man was driving would have been the important information to
convey to other officers and headquarters.

Only if the police transmissions were to include a statement by one
of the officers that a woman was driving the fleeing vehicle would

it have helped the deferisecontention that Nicole Pittman rather
than [Petitioner] was the driver. However, the policaeleased
Nicole Pittman on the scene shortly after the crashere is no
credible likelihood that she would have been released if an officer
had seen a woman driving the Chrysler during the chase and made
such a transmission to police headquarters.

[Petitioner] alleges that the police car driven by Officer Stinner had
rammed the Chrysler earlier on the shoulder of Route 22 and thus
caused the Chrysler to flee and eventually collide with the Saturn.
We will assume thafPetitioner’s] trial attorney shod have
attempted to obtain discovery of any repair records of the police
vehicle. Even if[Petitioner’'s]version is true that Stinrervehicle
rammed the Chrysler, it would not justifipetitioner’s]fleeing on
Route 22 at high speed for two or three miles, then suddenly crossing
from the left lane to the exit ramp on the right, and ramming the car
of an innocent citizen at the bottom of the ramp.

The investigation thgPetitioner]contends his attorney should have
done might theoretically have produced additional impeachment
evidence to challenge the accuracy and completeness of the officers
trial testimony, but it would not have created a defense against the
allegations of dangerous eluding and the aggravated assault of an
innocent driver in the course of the eluding.

[Judge Donohuelssued a written decision by which he addressed
and rejected point by point each[Bktitioner’s]allegations on the
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PCR petition. We agree thafPetitioner’s] allegations were not
sufficient to call into question the esgahtevidence in the
prosecutiors case or the strength of that evidendath respect to
[Petitioner’s]criminal conduct during the incident.

Furthermore, with the testimony of two officensit they saw a male
driver, followed by[Petitioner]being found immediately after the
crash in the drivés seat, this was not a case where identification

was an issueThere was no basis in the evidence to instruct the jury
about the trustworthiness ofossracial identification of strangers

The PCR petition did not proffer any evidence that Nicole Pittman
was the actual driver of the vehicle rather tfRetitioner]
Pittman 2014 WL 8086797, at *3-4 (N.J. Super. Ct. App. Div. Mar. 9, 2015).

il The PCR Court’s Denial of Petitioner'sPostTrial Discovery Requess

Petitioner challenges the PCR’s coud&nial of his discovery ntion requesting copies
of all policecommunications related to his pursuit and arrest, all records relateddantiage
sustainedy TAC 3 in the course of that pursuit, andiarramerainspection of Officers
Wittevrongel, Roman, and Stinner’s personnel fil&see@m. Pet. at Grounds One and Two,
ECF No. 5.)

Petitioner’s claim that the PCR coumproperly deneédhis post-trial discovery motion,
however, is not, in and of itsetfpgnizableonfederal habeasview. Indeed, Section 2254
limits the federal courtsbility to grant relief from a state court judgment “only on the ground
that he is in custody in violation of the Constitution or laws or treaties of the Unét$.S 28
U.S.C. § 2254(a). “Thus, the federal role in reviewing an application for habeas corpus is
limited to evaluating what occurred in the stateproceedings thatctually led to the
petitioners conviction; what occurred in the petitioner’s collateral proceeding does nointoter
the habeas calculationHassine v. Zimmermad60F.3d 941, 954 (3d Cir. 1998)ert. denied

526 U.S. 1065 (1999). In other words “alleged errors in collateral proceeding®.not a
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proper basis for habeas relief from the original convictibis the original trial that is the ‘main
event for habeas purposesl’ambert v. Blackwell387 F.3d 210, 247 (3d Cir. 2004§rt.
denied 544 U.S. 1063 (20053%ee also Thomas v. Minéd17 F. App’x 113, 115 (3d Cir. 2008)
(citing Hassing 160 F.3d at 954 Williams v. D’llio, No. 3:15ev-1720 (AET), 206 WL
1436272, at *7 (D.N.J. Apr. 11, 201@CR court’s failure to grarg 2254 habeggetitioner’s
motion for postrial discovery of trial withesséphone recordSis not cognizable in federal
habeas.”) As such, Petitioner’s allegations regarding the PCR court’s discovergs @i to
provide a basis for this Court to grant him habeas relief.

iii. Officer Wittevrongel's Purportedly False Testimony

Petitioner argues that Officer Wittevrongel provided false testimony at treidieg the
time at which he initially checked the license plate of the Chrysler which Petiti@sedriving.
(SeeAm. Pet. at Grounds One and Two, ECF No. 5.) More spaltyfi®etitioner claims
“[Officer Wittevrongel]didn’t check the license plate at 7:30pm like he testif[ied] tbe
‘MDC’ computer show[s] it was 8:38pin (Id. at Ground Two.) Petitioner further clainttat
the judge, prosecutor, and the officers in [his] case cover|[ed this fact]ldp.” (

“The Supreme Court hdsng held that thetate’sknowing use of perjured testimony to
obtain a conviction violates the Fourteenth Amendmebaibert v. Blackwell387 F.3d 210,
242 (3d Cir. 2004jciting, inter alia, Giglio v. United State405 U.S. 150, 153 (1972)apue v.
lllinois, 360 U.S. 264, 269 (1959)). Consequently, “a conviction obtained by the knowing use of
perjured testimony. .must be set aside if there is any reasonable likelihoodhbdhlse
testimony could have affected the judgment of the jukyriited States v. Agurd27 U.S. 97,
103 (1976)holding modified by United States v. Baglkéy3 U.S. 667 (1985)[T]he same

result obtains when the State, although not soliciting false evidence, allovgoiuncorrected



Case 2:15-cv-05546-JMV  Document 21 Filed 07/10/18 Page 21 of 28 PagelD: 732

when it appears.’Giglio, 405 U.S. at 153 (quotingapue 360 U.S. at 26%ee alsdHaskell v.
Superintendent Greene S8b6 F.3d 139, 146 (3d Cir. 201 ambert 387 F.3d at 242To
obtain habeas relief on such a claiatitioner must show'(1) [thatawitness] committed
perjury, (2) the [State] knew or should have known that the testimony was falges {8)se
testimony was not corrected, and (4) there is a reasonable likelihood that theddggtimony
could have affected the judgment of the juridaskell v. Superintendent Greene S&86 F.3d
139, 146 (3d Cir. 2017).

The transcript of trial proceedings confirms that Officer Wittevrongel testifi@dhe
observed Petitioner’s vehicle at approximately 7:30pm on August 22, 2006, that he checked the
vehicle’s license plate on the computer in his police car, that the license plate was fireft]”
and that he relayed this information to Officers Stinner and Romant@Retitioner’s vehicle
crashing. $eeSept. 26, 2007 Trial Tr. 9-11, ECF No. 13-2The record also confirms that
Petitioner received a document in the course otqmediscoverydemonstratinghat his license
plate was checked 8t38pm. Heee.qg, Pet'r's Reply, ECF No. 15 at PagelD: 68The PCR
court foundthatthese two facts, whetonsidered togethetlpo notnecessarily lead to the
conclusionthat Officer Wittevrongelprovided false testimony during trialndeed thePCR
courtexplainal that “[the fact thaDfficer Wittevrongel’'srepori indicated there was a check of
the license plate$ an hour after the stop . . . is not inconsisfeiith his testimony that he
checked Petitioner’s license before that time]. Those matters are part of aigatiesafter a
file. It doesn’t necessarily mean that every transmission becomes thetsiflg reporas
Petitioner claims.”(Aug. 12, 2012 PCR Hr'g Tr. 22-23, ECF No. 13-25.) In other words, the
PCR court found it entirely plausible thafficer Wittevrongel checked Petitioner’s license on

more than one occasion, notwithstanding that the evidence at trial showed only licehde
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plate was checked at 8:38prim that respect, this Court notes that i$dfepancyin a witnesss
testimony] is not enough to prove perjurylambert v. Blackwell387 F.3d 210, 249 (3d Cir.
2004).

The PCRcourtthereafter made an express factual findhag“ Officer Wittevrongel ran
the license jate number [on the Chrysler] and found it viasas registered to any vehicle. He
thenradioed Officer§Roman and Stinnefpr assistance.’(SeeAug. 20 2012 Statement of
Reasons Denying PCR at Findings of Fadt PagelD: 449) (emphasis addedhe Appellate
Division did not expressly accept, reject, or otherwise rule on the propriety dattual finding
in its opinion affirming the PCR court’s denial of Petitioner's PCR petitimsteadjt simply
noted that “[Judge Donohue’s written decision] addressed and rejected point by point each of
[Petitioner’s] allegations on the PCR petitiorPittman 2014 WL 8086797, at *4. THeCR
court’s factual determination on this issséhereforeentitled to deference from this Court.
Breakiron 642 F.3dat 131.

The Appellate Divisiondid, howeverexpresslyfind that Petitioner’s allegations
regarding theliscrepanciebetweenOfficer Wittevrongel's testimongnd the police records
presented at tridlwerenot sufficient to call into question the estal evidence in the
prosecution’s case or the strength of that evidence with respect to defendamtialaronduct
during the incident.”Pittman 2014 WL 8086797, at *4. The Appellate Division further found
thatadditional investigation “might theoretically have produced additionpéanhment
evidence to challenge the accuracy and completeness of the dffiegtestimony, but it would
not have created a defense against the allegations of dangerous eluding anchatealgg
assault of an innocent driver in the course of the egidiPittman 2014 WL 8086797, at *4.

Petitioner has not presented this Court with any evidence which rebuts thesesfinding
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Petitioner, likewise, has failed to present any evidence which even remdistgritiates
his conclusory allegation that tiral judge, assistant prosecutor, afficers who testified at
trial somehow colluded to ensure that Officer Wittevrongel's allegedly fessenony would
stand. Petitioner’s factuallyjunsupported assertion that the State knowingly relied on the
allegedly perjured testimony of Officer Wittevrongel to obtain its conviction against himtéails
provide a basis to award him habeas relief.

The Court agrees witiné Appellate Divisionthat ultimately, Petitioner’s allegations
regarding Officeittevrongel'strial testimonyare“not sufficient to call into question the
essential evidence in the prosecution’s case or the strength of the evidbrespect to
defendant’s criminatonduct during the incidentSeePittman 2014 WL 8086797, at *4.
Petitioneris therefore not entitled to habeas rebefthis claim SeeWilliams v. RicciNo. 2:09-
cv-1822 PRD), 2015 WL 333417, at *6 (D.N.J. Jan. 22, 20kd8nyinghabeas relief on
petitioner’s claim that prosecutor knowingly allowed a police officer to peofatse testimony
where state court fourmverwhelming evidence gfetitioner’'sguilt and the allegedly false
testimony was not a key element of the State’s case)also Williams v. D’ldi, No. 3:15ev-
1720 (AET), 2016 WL 1436272 (D.N.J. Apr. 11, 2016) (“Petitioner has not established that
[witness] actually perjured herself at trial; therefore, he is not entitlecoeakaelief on that
ground.”). As such, Petitioner’s allegations reljag the allegedly false testimor®)fficer
Wittevrongel fail to provide a basis for this Court to grant him habeas relief.

iv. Petitioner’s Assertion That HeWas Impermissibly Stopped

Petitioner appears to assert that he is entitled to habeadesl@mis¢here was no
legitimate reason to stop the vehicle he was drivig@geAm. Pet. at Grounds One and Two,

ECF No. 5.)More specifically Petitioner appears to claim thae police officers who pursued
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him in the Chrysler would never have attempted to gtaprehiclebutfor their utilization of
racial profiling (Id.) Although Petitioner fails to reference any specific constitutional pravj
it is clear that this claim igoted inPetitioner'sFourth Amendment rightt¢ be secure. .
against unreasonable searches and seizuté&’ Const. amend IVSee Ingram v. Phelpslo.
CIV.A.07-12-GMS, 2008 WL 4365945, at *1 (D. Del. Sept. 24, 2qP8}itioner alleging
Fourth Amendment violation on habeas review after claiming during state court PCR
proceedings thatthe investigatory stop and detentior{luin] was the result of raal
profiling.”). It alsoappears that Petitioner may additionally be attempting to claim that he was
subjected to selective enforcement in violation of his rights to equal protectionth@der
Fourteenth AmendmenSeege.g, Gibson v. Superintendent of N.J. Dep’t of Law & Pub. Safety-
Div. of State Police411 F.3d 427, 440-41 (3d Cir. 2005).

During PCR proceedings, Petitioner claimed that there was an insufficientdasop
the Chryslebased on Officer Wittevrongel’s initial observatoof that vehicle, and that the
officer sought to stop the vehicle basedRetitioner’s race (Segee.g, Pet'r's Feb. 18, 2012
Cert. 6, ECF No. 135 atPagelD: 385-8§ The PCR court supported its rejection of this
argument witha litany of factual findings showing why it was objectively reasonablénéor t
police officersto attempt to stop Petitioner’'s automobil&ed generally Aug. 20, 2012
Statement of Reasons Denying PCR, ECF No. 13-15 at PagelD: 449-452.) Indeed, the PCR
court expressly foundnter alia, that Petitioner’s vehicle “drove erratically, speedingl an
weaving in and out of traffic.” Id. at Findings of Fact | 6, PagelD: 449.) The PCR datitier
noted that Petitiondriled to presentdny objective evidence demonstrating the existence of

selectiveenforcement or racial profiling” and further foundhat “even if he did establidhat
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he was racially profileld it would not justify his eluding aihe assault resuitg therefrond. (Id.
at Conclusions of Law 11 11, 13, PagelD: 451-52.)

In light of the foregoing, it is clear (i) th&etitioner receivethe opportunity to — and in
fact did— argueto the state courts that there was an insufficient basis to stop the Chryster bas
on Officer Wittevrongel’s initial observations of that vehj@ed (ii) that Petitioner's habeas
petition now seeks relief from this Court based on Petitioner’s assertion that his “Fourth
Amendment claims were decided incorrectly or incompletely by the New Jersésy.’tou
Marshallv. Hendricks 307 F.3d 36, 82 (3d Cir. 2002).

In Stone v. Powelk28 U.S. 465 (1976), the United States Supreme Court held that
“where the State has provided an opportunity for full and fair litigation of a Fourtimdment
claim, a state prisoner may not be granted federal habeas corpusiréhiefground that
evidence obtaied in an unconstitutional search or seizure was introduced at his 8&d.idat
495-96. As explained by the Third Circuithtubbard v. Jeffes653 F.2d 99 (3d Cir. 1981),
Stoneultimately stands for the broader proposition thetién a state prisoner raises a Fourth
Amendment violation in a habeas petition, a federal court may not consider the mitets of
claim if the state tribunal had afforded the petitid@@ropportunity for a full andair litigation’
of his claim” Id. at 102-03(citing Stone 428 U.S. at 494%kee also Marshall307 F.3d at 82
(“An erroneous or summary resolution by a state court of a Fourth Amendmemntices not
overcome the$toné bar”) (citations omitted)

In accordance witlstoneand its progeny, and in light tie facts detailed aboviéjs
clear thathis Court is now barred from consideriRgtitioner'sFourth Amendmentlaims
regarding the Union Township police officers’ purported lack of a legitimaie tmastop the

vehicle he was drivin@n this 8§ 2254roceeding.See Gilmore v. Markg99 F.2d 51 (3d Cir.
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1986) Hubbard 653 F.2dat 103;see alsdngram 2008 WL 4365945, at *4lt is less clear,
however, whetheBtonealso precludethis Courtfrom considering the merits of Petitioner’s
additional Fourteenth Amendment equal protection claim.

In Whren v. United State517 U.S. 806 (1996), the Supreme Court held“faft
automobile stop is . . . subject to the constitutional imperative [under the Fourth Amegndment
that it not be ‘unreasonable’ under the circumstancesa general matter, the decision to stop
an automobile is reasonable where the police have probable cause to believeffiat a tra
violation has occurred.ld. at 810. Whren holds that “the constitutional reasonatg#esof
traffic stops floes not depend] on the actual motivations of the individual officers involved],]”
and thus, the Fourth Amendment is not violated “where the search or seizure is based upon
probablecause.”Id. at813, 817. In other word4s]ubjective intentions play no role in
ordinary, probable-cause Fourth Amendment analydisat 813. Whren however, also states
without elaboration that “the constitutional basis for objecting to intentionally discriminatory
application of laws is the Equal Protection Clause, not the Fourth Amendnheént.”

Whrendoes not discuss the import&tone and it does not appear that the Supreme
Court has ever subsequently addressed the interplay of these two decisions. Ttise@dare
findsitself withoutdefinitive authority from the Supreme Cotegardingwhetherthe officers’
purported violation of Petitioner's Fourteenth Amendment equal protection rightgerecei
independent consideration aadalysis or whether tls claim is alsssubsumedby Stone This
Court is likewise unable tocatedefinitive guidance fromhe Third Circuit on thiparticular
issue Comparee.g, Gibson 411 F.3cat 440-41(stating in opinion considering proprietyf
dismissal of a plaintiff'sivil rights lawsuit that"if a person can demonstrate that he was

subjected to selective enforcement in violation of his Equal Protection rightxyrhriction will
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be invalid”); andUnited States v. Delfi€olina, 464 F.3d 392, 397, 397 n.5 (3d Cir. 2006)
(noting that the Third Circuit “has not directly addressed the question wh&threnhas
changed the law of traffic stops” and that i@&sonopinion did not discusé/hrery).

Decisions of other federal cougsrsuadehis Courtthat itis precluded from
independently considerirf@etitioner’s allegation of racial profilings a stan@dlone habeas
claim. See United States v. Stp@@5 F.3d 647 (2d Cir. 200Qr{minal defendant’s claim “that
the police offices’ initial surveillance of him was predicated on racial stereotyping” dichliber
the court’s Fourth Amendment analysis) (cititipren 517 U.S. at 813)Villiams v. McKeg
No. 1:08€v-62, 2009 WL 2982757 (W.D. Mich. Sept. 14, 2009) (finding thatillegal search
and seizure claim raised byg&254 habeas petitioneho averred that he was stopped as a
result of racial profiling was barred from substantive consideration pursugtartg. Thisis
particularly so because Petitioner previously raised the issue of raciahgrdiiring his state
court proceedingsSege.g, Cobbs v. PollardNo. 08CV-704-BBC, 2009 WL 1604988, at *4
(W.D. Wis. June 5, 2009) (8 2254 habeas petitioner’s conterttiain the traffic stop violated
his Fourteenthmendment equal protection rights because it was racially motivatesibarred
underStonewhere*his claim that he was subject to racial profiling was a central part of the

Fourth Amendment claim that he raised in state cutt.

8 To the extent this Court is incorrect in finding thatii$ependent consideration of Petitioner’s
Fourteenth Amendment equal protection claim is not barred @tdee this Court would
nonetheless find that Petitioner’s factually unsupported allegaficacial profiling fails to
provide a basis to grant him habeas relief. Petitioner hgeesgntedny facts upon which this
Court could conclude or reasonably infiesit he was the victim of racial profiling.he Court is
likewise unable to locate any basis in the record whiggestetherwise. Petitioner has

similarly failed toprovideany legal authority- convincing or otherwise — upon which this Court
could find that he is entitled to habeas redieftothis allegedviolation.
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In light of the forgoing consideration®etitioner’sclaims regarding té purported
absencef avalid basis to pull over the Chrysler he was drivinigetuding Petitioner’s claim
that he was the victim of impermissible racial profiliadgil to provide a basis for this Court to
grant himfederal habeas relief

V. Certificate of Appealability

Pursuant to 28 U.S.C. § 2253(c), a petitioner may not appeal from a final order in a
habeas proceeding where that petitioner’s detention arises out of his stat®owvigtion unless
he has “made a substantial showing of the denial of a constitutional righpétitioner
satisfies this standard by demonstrating that jurists of reason couldeeis@tt the district
court’sresolution of his constitutional claims or that jurists could conclude that the issues
presented here are adequate to deserve encouragement to proceed fitleerEl v. Cockrel)
537 U.S. 322, 327 (2003). For the reasons expressed above, Pdiiionaited to make a
substantial showing that he was denied a constitutional righteassnable juristsould not
disagree with this Coud’resolution, the Court shall deny Petitioner a certificate of appealability.
V. CONCLUSION

For the reasons stated above, the habeas petition is déneeditificate of appealability
shallnotissue Petitioner’s request for the appointmenpad bonocounsel is deniedAn

accompanying Order will be entered.

July 10, 2018 s/ John Michael Vazquez
Date JOHN MICHAEL VAZQUEZ

U.S. District Judge



