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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SCARLET KIM & CO., INC. andDONGJIN
SEMICHEM CO., INC.,

Plaintiffs, OPINION AND ORDER

V.

CLOCELL, INC. andPOLYCHEM ALLOY, Civ. No. 15-05664(WHW)(CLW)
INC.,

Defendants.

Walls, SeniorDistrict Judge

DefendantPolychemAlloy, Inc. (“Pollychem”) movesfor summaryjudgmentunderFed.

R. Civ. P. 56(c). ECF No. 24. Plaintiffs ScarletKim & Co. (“ScarletKim”) andDongjin

SemichemCo., Inc. (“Dongjin”) opposethe motionandarguethat the caseshouldproceedto

trial. ECF No. 25. The Court decidesthis motionwithout oral argumentunderFed.R. Civ. P.

78. Defendant’smotion is denied.

FACTUAL AND PROCEDURALBACKGROUND

This is a civil actionfor breachof contractandcollectionson a “book account.”ECF No.

16 ¶ 1. The factsof this casearelargelyundisputed.Thepartiesagreethat on July 7, 2014,

defendantClocell, Inc. (“Clocell”) issuedthreepurchaseordersto Plaintiffs. Polychem’s

StatementUndisputedFacts,ECF No. 24-3 ¶ 1. As a resultof thesepurchaseorders,plaintiff

ScarletKim issuedthreeinvoicesto Clocell. Id. ¶ 2. The first invoicewasdatedJuly 24, 2014in

the amountof $66,780.Id. ¶ 3. The secondinvoicewasdatedJuly 26, 2014andissuedin the

amountof $59,455.Id. ¶ 4. And, the third invoicewasdatedSeptember12, 2014andissuedin

the amountof$143,760.Id. ¶ 5. Finally, the partiesagreethaton August 13, 2014,Polychem
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wrote a letter which reads,in relevantpart: “PolychemAlloy, Inc. shall coverthe liabilities of

Clocell, Inc. in the 1 yearof VENDOR specificrelationship.”Id. ¶ 6.

From here,theparties’understandingof the factsdiffers. Plaintiffs contendthat

Polychem’sAugust 13, 2014letter is an “unconditionalguarantyto Plaintiffs” that Polychem

will coverall Clocell’s liabilities stemmingfrom thepurchaseorders.Pl.’s Res.Polychem’s

StatementUndisputedFacts,ECF No. 25 at 4, ¶ 6. Polychemdisagrees,arguingthat the letter

“can at bestbe consideredan unenforceablegratuitouspromise.”ECF No. 24-3 at 3.

On July21, 2015,afterneitherClocell nor Polychemhadremittedpaymentfor the

purchaseorders,Plaintiffs filed suit against Clocellfor breachof contract,ECF No. 1 ¶J2 1—27,

and“book account,”id. ¶J28—35, andPolychemfor breachof anunconditionalguaranty,Id. ¶J

36—43. Plaintiffs filed anAmended Complaintby consentto addDongjin as a plaintiff on June1,

2016. ECF No. 16. On April 12, 2017,Polychem filedthis motion for summaryjudgment.ECF

No. 24.

Polychemarguesthat summaryjudgmentshouldbe grantedon Plaintiffs’ breachof

guarantyclaim becausethe allegedguarantyis unenforceableas a matterof law for want of

consideration.ECF No. 24-3 at 2—3. Specifically,Polychemarguesthat “noneof theparties

obtainedanybenefitor detrimentfor the guaranty”andthat “plaintiff cannotutilize themere

promiseto paytheprior debtof Clocell as considerationfor theguaranty.”Id. at 3. Plaintiffs

respondthat summaryjudgmentis inappropriatebecause“a genuinematerialfactualdispute

existssurroundingwhethertherewas considerationfor theGuaranty.”ECF No. 25 at 11. In

supportof their argument,Plaintiffs attachan affidavit from TaeYong An, Vice Presidentof

ScarletKim, ECF No.25-1, which statesthat “Plaintiffs requiredtheprocurementof a Guaranty

from DefendantPolychem”in orderto continue thebusinessrelationshipwith Clocell andto
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continueto ship Clocell productafter it failed to paythe first two ScarletKim invoices.Id. ¶J4—

9. The affidavit alsostatesthatPolychembenefittedfinancially from the Guarantybecause

PolychemandClocell arerelatedentitiesandthe Guarantyensuredcontinuedshipmentof

Plaintiffs’ productto Clocell. Id. ¶ 10.

LEGAL STANDARD

Summaryjudgmentis appropriatewhere“the movantshowsthat thereis no genuine

disputeas to anymaterialfact andthemovantis entitledto judgmentas a matterof law.” fed. R.

Civ. P. 56(a).A factualdisputebetweenthepartiesmustbebothgenuineandmaterialto defeata

motion for summaryjudgment. Andersonv. Liberty Lobby, Inc., 477U.S. 242,247—48 (1986).A

disputedfact is materialwhereit would affect theoutcomeof the suit undertherelevant

substantivelaw. Scottv. Harris, 550 U.S.372, 380 (2007).A disputeis genuinewherea rational

trier of fact couldreturna verdict for the non-movant.Id.

Themovantbearsthe initial burdento demonstratethe absenceof a genuineissueof

materialfact for trial. Beardv. Banks,548 U.S. 521, 529 (2006).Once themovanthascarried

this burden,thenon-movant“must do morethansimply showthat thereis somemetaphysical

doubtas to thematerial facts”in question.Scott, 550 U.S. at 380 (citing MatsushitaElec. Indus.

Co. v. Zenith Radio Corp., 475 U.S. 574, 586—87(1986)). Eachpartymustsupportits position

by “citing to particularpartsof materialsin therecord. . . or showingthat thematerialscited do

not establishthe absenceor presenceof a genuinedispute,or thatan adverseparty cannot

produceadmissibleevidenceto supportthe fact.” Fed.R. Civ. P. 56(c)(1). factsmustbeviewed

in the light mostfavorableto thenonmoving partyonly if thereis a genuinedisputeasto those

facts.Scott, 550 U.S.at 380. At this stage,“the judge’sfunctionis not. . . to weighthe evidence

anddeterminethetruth of thematter.”Anderson,477 U.S. at 249. “[W]here the nonmoving
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partybearsthe burdenof proof, it mustby affidavits, or by thedepositionsandadmissionson

file makea showingsufficient to establishthe existenceof everyelementessentialto thatparty’s

case.”Childersv. Joseph,842 F.2d689, 694(3d Cir. 198$) (quotingEquimarkCommercialFin.

Co. v. C.I.T Fin. Servs.Corp., 812 f.2d 141, 142 (3d Cir. 1987) (quotingCelotexCorp. v.

Catrett,477 U.S.317, 322 (1986))) (internalquotationmarksomitted).

DISCUSSION

Like anyothercontract,a guarantymustbe supportedby considerationto be enforceable.

GreatFallsBankv. Pardo,263 N.J. Super.38$, 400 (Ch. Div. 1993)affd, 273 N.J.Super.542

(App. Div. 1994). “A merepromiseto payan antecedentdebtof anotheris not generally

regardedas considerationfor a guaranty.However,eithera slight benefit to thepromisoror a

trifling inconvenienceto thepromiseesuffices.Importantly, it is unnecessarythatany

considerationpass directlyfrom the guaranteeto the guarantor,andany considerationmoving

from the original obligorsto the guarantoris sufficient to supporttheguarantycontract.”Id. at

401 (internal citationsomitted).A guarantycanbe supportedby the sameconsiderationthat

supportedthe original contracton which it is basedonly if the guarantyandthe original contract

wereexecutedsimultaneously.SaptaGlob., Inc. v. Cilicorp, LLC, No. CIV. 13-3698KM MAR,

2015 WL 1469600,at *6 n.5 (D.N.J. Mar. 30, 2015).

Polychemarguesthat its August 13, 2014letter is unenforceablefor lack of consideration

because“none of thepartiesobtainedanybenefitor detrimentfrom the guarantybeyondthe

antecedentdebt,” which accruedbeforethe Guarantywas executed.ECF No. 24-3. Plaintiffs

respondthat therewasconsiderationfor the Guarantybecauseit inducedPlaintiffs “to continue

thebusinessrelationshipwith DefendantClocell, Inc. andto continueto ship productto

DefendantClocell, Inc. ECF No. 25 at 9. Plaintiffs offer the An affidavit to supporttheir
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argumentthat absentthe Guaranty,Plaintiffs would have ceasedshipmentto Clocell. An Aff.,

ECF No. 25-1 ¶9. DefendantPolychemcontendsthat the An affidavit shouldbedisregarded

becauseit is not basedon personalknowledgeasrequiredby Fed.R. Civ. P. 56(c)(4),andthat

Plaintiff’s affidavit “from a non-deposed individualalleging considerationwithout documentary

proofof same”is insufficient to survivesummaryjudgment.ECF No. 26 at 4—6.

The Court finds that theAn affidavit is basedon sufficientpersonalknowledgeand

creditsits statementsregardingthe purposeandcircumstancesof the Guaranty.See,e.g.,An Aff.

¶J4—7, 9. The affidavit establishesthat Plaintiffs requiredthe Guarantyfrom Polychemto

continueto shipproductto Clocell becauseClocell hadnot paid its outstandinginvoicesand

Plaintiffs doubtedthe continuedviability of Clocell. Id. Becausethepartiesclashon whetherthe

Guarantywasexecutedto inducePlaintiffs to makefurtherdeliveriesto Clocell, thereis a

genuineissueof materialfact in dispute.SeeMSpiegel& SonsOil Corp. v. Amiel, No. A-3657-

14T3, 2016WL 3327126,at *4 (N.J. Super.Ct. App. Div. June16, 2016) (reversinggrantof

summaryjudgmenton a written guaranteebecausethe evidencedemonstratedthe existenceof a

materialfact in disputewherethepartiesofferedcompetingcertificationsaboutwhetherthe

guaranteewas issuedto induceperformanceon a separatecontract).Resolutionof the fact issue

is requiredfor the Court to decidewhethertherewasconsiderationto supportthePolychem

Guarantyas a matterof law. It follows that summaryjudgmentis inappropriateat this point. It is

herebyORDEREDthat DefendantPolychem’smotion for summaryjudgment,ECF No. 24, is

iiam . s
Sen r United StatesDistrict Court Judge
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