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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JORGE TORRES,for himselfandon behalf
of a classof similarly situated workers

AMENDED OPINION
Plaintiff,

V. $ Civ. No. 15-05770(WHW)(CLW)

INNOVATE LOGISTICS,LLC,
MATTHEW KIM, and“Anonymous
Managers1-5” (namesbeingfictitious),

Defendants.

Walls, SeniorDistrict Judge

Plaintiff JorgeTorresmovesthis Courtfor a defaultjudgmentto him underFed.R. Civ.

P. 55(b)(2)as to DefendantsInnovate Logistics,LLC (“Innovate”) andMatthewKim. ECF No.

55. The lawsuit stems fromMr. Torres’ employmentas a truck driver for DefendantInnovate

andits principal Defendant MatthewKim. TheAmendedComplaintallegesthatDefendants

deductedvarious amountfrom Mr. Torres’spayin violation of a leaseagreement,the Motor

CarrierAct, andTruth-in-LeasingRegulations. Additionally,the Amended Complaintincludes

causesof actionfor commonlaw conversion,violationsof the Fair Labor StandardsAct, andthe

New JerseyWageandHour Law. Afier a year-and-a-halfof litigation, DefendantInnovate’s

counselmovedto withdraw in November2016.DefendantInnovatehashadsix monthsto obtain

new counsel andhasfailed to do so. On April 25, 2017the Clerk of Court entereddefaultasto

InnovateandMatthewKim. Plaintiff now movesfor a defaultjudgment.Defendants havefailed

to pleador otherwisedefendthe lawsuit. Decidedwithout oral argumentunderFed.R. Civ. P.

78, Plaintiffs motion is granted.
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PROCEDURALAND FACTUAL BACKGROUND

Plaintiff JorgeTorresis a residentof Philadelphia,PA, who ownsa truck usedby

Defendantsin the courseofperforminginterstatetrucking operationsfor nearlysix monthsin

2014.Am. Compl.,ECF No. 19 ¶ 10. DefendantInnovate Logistics,LLC is a New Jersey

companyengagedin the interstatefreight delivery business.Id. ¶ 13. DefendantMatthew Kim is

theownerandchiefexecutiveofficer of Innovate.Id. ¶ 14. Innovateis registeredwith the

Federal MotorCarrierSafetyAdministration(“FMCSA”), Id. ¶ 20, andcanbe identifiedby

United StatesDepartmentof Transportation(“USDOT”) # 2439445andMotor Carrier#

MC$41-467.Id. ¶21.As a conditionof securingauthorizationto engagein interstatefreight

operations, Innovatehadto agreeto complywith Truth-in-Leasing(“TIL”) regulations, which

requirethat an interstatecarrierenterinto a written leasewith eachof the owner-operatorswhose

equipmentit usesin its operations.Id. ¶J22—24. Plaintiff JorgeTonesenteredinto an agreement

with Defendant Innovateon or about February19, 2014 forthepurposeof allowing Defendants

to usehis truck anddriving servicesin the courseof performingtheir interstate trucking

operations(the “LeaseAgreement”or the “Agreement”).TonesDecl. ¶ 3; Ex. A. Mr. Tones

workedfor InnovateundertheAgreementfor approximately22 weeksbetweenFebruary2014

andJuly 2014.TonesDeci.,¶2.

The LeaseAgreementspecifiedcertaindeductionsfrom Plaintiffs compensationthat

Defendantswerepermittedto take.TonesDecl., Ex. A. Innovatehoweverdeducted various

sumsfrom Mr. Tones’spay for workers’ compensation,lease,escrow,andstorage,TonesDecl.,

¶ 18; Id. Ex. B, which werenot authorizedby the Agreement,TonesDccl., ¶J 11-14; Id. Ex. A.

On top of thesedeductions, InnovaterequiredMr. Tonesto paytheir dispatcher$100every

week.TonesDecl., ¶ 8. This dispatcherpaymentwasalsonot specifiedin theAgreement.Tones
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Decl.,J15, Ex. A. Mr. Torresstatesthathe complainedto Mr. Kim abouthavingto makethe

dispatcherpayments, butMr. Kim disregardedhis complaint.Id. ¶ 10.

During the courseof Mr. Torres’ employment, Innovateprovidedhim with weekly

Driver Statementsin lieu ofpaystubs.Id. ¶ 12. Mr. Torres hassubmittedto the Court eight

examplesof Driver Statements issuedby Innovate, eachof which reflectsthe allegeddeductions.

TorresDecl., Ex. B. Basedon the Driver Statements,Mr. Torres contends that heis owed

$13,706in damagesfor improperdeductions.ECF No. 55-1 ¶J 13—17.

Accordingto Mr. Torres,DefendantKim wasnot only the ownerandCEO of Innovate,

but hewas alsothe solemanagerandsupervisor duringMr. Torres’semployment.TorresDeci.,¶

33. Mr. Kim wasexclusively responsiblefor personnelmatters, operationaldecisions,and

Innovate policy determinationsduringthe time of Mr. Torres’ employmentin 2014.Torres

Dccl., ¶ 33. Despitethe factthat InnovateandMr. Kim maintainedtheright to control Mr.

Torres’ full-time work, Innovate classifiedPlaintiff as an independentcontractor.ECF No. 19 ¶

48; TorresDecl.,¶2 1—27. Mr. Torrescontendsthat Innovate misclassifiedhim andfailed to

payhim the federalminimum wagefor all of his work. TorresDecl.,¶J 16—17. Of theeight

Driver Statementssubmittedby Plaintiff, threereflectthat hewaspaid lessthanthe federal

minimumwageduringthe statementperiod.SeeTorresDccl., Exs. B—C. Basedon his Driver

Statements,Plaintiff calculatesminimumwagedamagesof $960.09.TorresDeci.,¶ 36(b).

On January30, 2015,JorgeTorresandformer co-PlaintiffLuis Riverafiled their

Complaintin the SuperiorCourtofNew Jersey.ECF No. 1. Defendantsremovedthematterto

this Court on July 27, 2015.Id. On November18, 2015 Defendantappearedby counsel,

answered,andservedcounterclaims againstPlaintiff Torres. ECFNo. 11. Plaintiff filed an

Amended Complaintaddingco-PlaintiffSantosVelez on March 8, 2016. ECF No. 19.
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The amendedclassactioncomplaintallegesthatDefendants deductedvarious amounts

from Mr. Torresandotherworkers’ payin violation of leaseagreementsbetweenInnovateand

its truck drivers.Id. ¶J 109—10, 118—19.Plaintiff contendsthat theseunlawful deductions

violatedthe Motor CarrierAct, its associatedTruth-in-LeasingRegulations,andconstitute

commonlaw conversion.Id. TheAmendedComplaintalsoallegesthat Innovatefailed to pay

Mr. Torresandothersimilarly situatedworkersin accordancewith the Fair LaborStandardsAct

(the “FLSA”) andtheNew JerseyWageandHour Law. Id. ¶J 120—23.

On November1, 2016,DefendantInnovate’scounselabruptlymovedto withdraw. ECF

No. 34. Innovatedid not respondto its counsel’smotionandthemotionwas grantedby

MagistrateJudgeWaldoron November28, 2016. ECFNo. 41. On the sameday, in opencourt

andwith DefendantKim present,the magistratejudgeorderedInnovateto obtainnew counsel

within thirty days.During the statusconference,Plaintiffs Luis Riveraand SantosVelez also

voluntarily dismissedtheir claims.

On January9, 2017,DefendantKim againappeared beforeMagistrateJudgeWaldorand

informedthe Court that DefendantInnovatewasappearing withoutcounsel.Mr. Kim askedfor

additional timefor Innovateto obtaincounselandPlaintiff did not oppose.ECF No. 55-1 at 13.

MagistrateJudgeWaldorgrantedInnovatethirty additionaldaysto obtaincounsel,but warned

that it riskeddefaultandhavingjudgmententered againstit shouldit fail to do so. At a telephone

conferenceon February10, 2017,DefendantInnovateagainadvisedthe Court thatit did not

havecounsel.Id. It refusedto provideassurances thatit would everobtainnew counsel.

On April 25, 2017,the Clerk of Court entereddefaultasto DefendantsInnovateandKim

for failure to pleador otherwisedefend.ECF No. 54. On May 12, 2017,Plaintiffs filed this

motion for Default JudgmentunderFed.R. Civ. P. 55(b)(2).Defendantshavenot responded.
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STANDARD FORDEFAULT JUDGMENT

Whenevaluatinga motion for defaultjudgmentunderFed.R. Civ. P. 55, courtsin the

Third Circuit considerthreefactors:(1) whetherthereis prejudiceto theplaintiff if defaultis

denied,(2) whetherthe defendantappearsto havea litigable defense,and(3) whether

defendant’sdelayis dueto culpableconduct.Chamberlainv. Giampapa,210 F.3d 154, 164(3d

Cir. 2000). A courtmusttreat “the factualallegationsin a complaint,otherthanthoseas to

damages.. . as concededby the defendant.”DIRECTV, Inc. v. Pepe,431 F.3d 162, 165 (3d Cir.

2005).A courtmustalsomake“an independentinquiry into whethertheunchallengedfacts

constitutea legitimatecauseof action” and“must makean independentdetermination”regarding

questionsof law. SeeDaysInn Worldwide, Inc. v. Mayu & Roshan,L.L. C., No. 06-1581,2007

WL 1674485,at *4 (D.N.J. June8, 2007) (citationsomitted). Similarly, a court doesnot accept

as true allegationspertainingto theamountof damages,andmayemployvarious methodsto

ascertainthe amountof damagesdue.While thecourtmayconducta hearingto determinethe

damagesamount,Fed. R. Civ. P. 55(b)(2),a hearingis unnecessary“as long as [the court]

ensure[s]that there[is] a basisfor the damagesspecifiedin the defaultjudgment.”Transatlantic

Marine ClaimsAgency, Inc. v. Ace ShippingCorp., 109 F.3d 105, 111 (2d Cir. 1997).

DISCUSSION

I. DefaultJudgmentis Appropriate

This actionis basedon Defendants’allegedviolation of TIL regulationsandtheFLSA,

andMr. Kim’s allegedcommonlaw conversion.

A privatecauseof actionexiststo enforcetheTIL via the MotorCarrierAct, 49 U.S.C. §

14704(a).Seee.g., SeeOwner-OperatorIndep. DriversAss ‘n v. NewPrime,Inc., 192 F.3d778,

785 (8th Cir. 1999); Owner-OperatorIndep.DriversAss ‘n v. Swfi Transp.Co., 632 F.3d 1111,
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1113 (9t1 Cir. 2011);PortDriversfed’n 18, Inc. v. All SaintsExpress,Inc., 757 F. $upp.2d 443,

448 (D.N.J. 2010).UnderTIL regulations,anydeductionfrom a diver’s paymustbe clearly set

forth in the leaseagreement.49 C.F.R. § 376.12(h);seeAll SaintsExpress,757 F. Supp.2d at

451. A motorcarrier likeInnovateis liable undertheTIL for theactualdamagesoccasionedby

its failure to complywith a TIL-regulatedequipmentlease.Schultzv. A & C TruckingI, LIE,

2011 U.S. Dist. LEXIS 30900(D. Or. Mar. 23, 2011)(finding that defendantbreachedthe lease

agreementby failing to pay all the compensationmandatedby the agreementandawarding

plaintiff actualdamagesandattorneys’fees).Here Innovatedeductedvarioussumsfrom Mr.

Torres’ pay—for “workers’ compensation,lease,escrow,andstorage”—notspecifiedin his

lease agreementwith Innovate.TorresDecl.,¶ 8; Id. at Ex. B. Additionally, Innovaterequired

Mr. Torresto paytheir dispatcher$100everyweek,which amountedto an additionaldeduction

to his pay. Theseunchallengedfactsconstitutea legitimatecauseof action.

Mr. Torres’ causeof actionagainstDefendantKim for conversionis relatedto his TIL

claim againstInnovate.The common-lawtort of conversionis definedas the “intentional

exerciseof dominionor control overa chattelwhich so seriouslyinterfereswith theright of

anotherto control it that the actormayjustly berequiredto paythe otherthe full valueof the

chattel.” ChicagoTitle Ins. Co. v. Ellis, 409N.J. Super.444, 454 (App. Div.), certif denied,200

N.J. 506 (2009) (quotingRestatement(Second)of Torts § 222A(1) (1965)). Tn this case,Mr.

TorresclaimsthatDefendantKim knowingly and intentionallytook improperdeductionsfrom

identifiablemoniesthatbelongto Mr. Torresasreflectedon theDriver Statementsissuedby Mr.

Kim. TonesDeci.,¶J 11—14, 8. Plaintiff further contendsthat Mr. Kim continuedto deductthis

moneyevenafier Mr. Tonestold him it was illegal. Id. ¶ 10. New Jerseyrecognizesthat

corporateofficers canbeheld liable for conversionwherethe convertedpropertyis usedfor the
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benefitof the corporation.SeeCharlesBloom & Co. v. EchoJewelers,279 N.J. Super.372, 382

(App.Div. 1995).BecausePlaintiff hassufficientlypled thatDefendantKim intentionally

exerciseddominionoverPlaintiffs propertyto his or Innovate’sbenefit,Mr. Torreshas

establisheda legitimatecauseof actionfor conversion.SeeBondi v. Citigroup, Inc., 423 N.J.

Super.377, 43 1-32 (App. Div. 2011),certzf denied,210 N.J. 478 (2012).

Finally, Plaintiff chargesDefendantsfor unpaidwagesandliquidateddamagesunderthe

FLSA. ECF No. 19 ¶J 120—21.Mr. Torresarguesthathe wasan employeeof Innovateunderthe

FLSA and is thereforeentitledto minimum wagesfor his work. ECFNo. 55-1 at 22. To

determinewhetherPlaintiff wasproperlyclassifiedby Defendants,the Court looks to the overall

employmentrelationshipbetweenMr. TonesandInnovatewith a focus on six factors: (1) the

degreeof the allegedemployer’sright to control themannerin which thework is to be

performed;(2) the allegedemployee’sopportunityfor profit or lossdependinguponhis

managerialskill; (3) theallegedemployee’sinvestmentin equipmentor materialsrequiredfor his

task,or his employmentof helpers;(4) whetherthe servicerenderedrequiresa specialskill; (5)

thedegreeof permanenceof theworking relationship;(6) whetherthe servicerenderedis an

integralpartof the allegedemployer’sbusiness.Martin v. SelkerBros., Inc., 949 F.2d 1286, 1293

(3dCir. 1991).

Mr. Tones’ declarationaffirms that InnovateandMr. Kim had total control overhis work

activities, includingwherehereported,whathedid, how work was completed,andwhatpolicies

hehadto follow, TonesDecl., ¶ 21. Additionally, Mr. Toneswaspaid setamountsdetermined

by Innovate,id. ¶ 22; Mr. Tonesworkedexclusively,andmorethan50 hoursperweekfor

Innovate,Id. ¶ 25; andperformedwork integral to Innovate’scorebusinessfunctions,Id. ¶ 26.

Plaintiff hasthereforeestablisheda legitimatecasethathis work is coveredby the FLSA.
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HavingdeterminedthatPlaintiffs unchallengedfactsestablishlegitimatecausesof

action,the Court reviewsthe Chamberlainfactorsto assesswhetherdefaultjudgmentis

appropriate.Plaintiff will sufferprejudiceif defaultis deniedbecausehehasalreadywaited

almostthreeyearsto bepaid wagesowedto him by Defendants.Defendantshavenot presented

any facts orargumentsto suggesttheyhavelitigable defenses.Thoughit is not clearif

Defendants’failure to litigate is the resultof willful or badfaith conduct,Innovatehasfailed to

retainrepresentationin the six monthssinceits counselwithdrewandMr. Kim, as its principal,

hasnot compliedwith repeatedordersthat Innovatefind counsel.SeeSyncLabsLLC v. Fusion

Mfg., 2014U.S. Dist. LEXIS 79187,*8..9, 2014WL 2601907(D.N.J. June11, 2014).

Consequently,the Courtfinds thatdefaultjudgmentis appropriate.

H. TheAmountof DamagesIs SatisfactorilyEstablished

Plaintiff seeksdamagesfor payroll deductionsin violation of the Motor CarrierAct

($13,706);payroll deductionsthat constitutecommon-lawconversion($13,706);violationsof

theFLSA ($960.09);liquidateddamagesunderthe FLSA ($960.09);andprejudgmentinterest

for the improperdeductionsandthe FLSA claim ($1,587.62calculatedat 10.16%andrunning

from theperiodof May 1, 2016to April 3, 2017). SeeECF No. 55-1 at 15—34. Additionally,

Plaintiff seeksattorneyfeesandcostsundertheTIL andtheFLSA ($73,504.75for attorneyfees

and$1,368.09for costs).The CourthasreviewedPlaintiffs submissionsandconcludesthat the

damagescalculationsare accurate,andtheattorneyfeesandcostsrequestis reasonable.See

TorresDeci., Ex. C (damagescalculations);ECF No. 55-7,TykulskerDeci., Ex. E (description

of counsel’stime andcosts).
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CONCLUSION

Plaintiffs motion for defaultjudgmentis granted.Judgmentis enteredagainst

Defendantsseverallyin thetotal amountof $17,213.80.Additionally, Plaintiff is entitledto

$73,504.75for attorneyfeesand$1,368.09for costs.An appro nateord r follows.

DATE:L

2_7

___________________

William H. Walls
SeniorUnited StatesDistrict Court Judge
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