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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SILVIA RANGEL,

Plaintiff,
Civil Action No. 15-5826
V.
OPINION
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

This matter comes before the Court by waipefendanCommissioner of Social Security
Administratioris (“Commissioner”) Motion to Remand. Dkt. No. &laintiff Silvia Rangel
(“Plaintiff”) filed a crossmotion for judgment as a matter of lamrguing that award of benefits,
rather than remand, is appropriddkt. No. 9. The Court did not hearal argument pursuant to
Fed. R. Civ. P. 78. For the reasons stated below; ¢in@missionéis motion iSGRANTED and
Plaintiff s motion isDENIED.
|. BACKGROUND

On May 29, 2012, Plaintiff filed an application for disability insurance bengider Title
Il of the Social Security Act. Tr. 1939, 214 Dkt. No. 5. After being denied #te initial level
of review, Tr. 113417, Plaintiffs claim was denied on reconsideration on January 31, 2013,
11921. Plaintiff then filed a request for an administrative hearing, whichhetd beforean
Administrative Law Judge (the “AlJon February 11, 2014Tr. 43-81. During the hearing, the
ALJ questioned Rocco Meola, a vocational expert, regarding Plaralfflity to perform any jobs

existingin the national economyTr. 77-80. Mr. Meola tesfied that Plaintiff was incapable of
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performing any jobs in the national economir. 77-80. The ALJ ended thbearingwithout
receivingfurther testimony on the issueOn June 12, 2014he ALJissued awritten decision
finding thatPlaintiff wasnot disabledbecause “jobs exist in significant numbers in the national
economy that the claimant can perform (20 CFR 404.1569 and 404.1536%9(ap5. This finding

was exclusively “[b]Jased on the interrogatory response of [Victor Alberigi]gcarsd voation
expertto whom the ALJ hadubmitted interrogatoriasine days aér the administrative hearing.
Tr. 263-66 Plaintiff wasnevernotified that interrogatories were sought from a second vocational
expert, nor given an opportunity to cressamine the second vocational ex@dbut his answers

On July 10, 2015he ALJs findingbecame the Commissiongffinal decision when the Appeals
Council denied Plaintiff's reqe for review. Trl1-9.

On July 29 Plaintiff commenced this action under tBecial Security Act, 42 U.S.C. 8
405(g), requesting review of the denial of his claim by the Commissioner. Dkt. Ndn 1.
accordance with Local Rule 9.1(d)(1), Plaintiff filed a staternentendingshe is entitled to relief
because the ALijnored thefirst vocational gperts testimony that Plaintiff could not perform
any jobs that exist in significant numbemkt. No. 6. On October 22, 2015, the Commissioner
informed Plaintiff that the Appeals Council agreed to accept a voluntary remdredagde based
on the ALJs errorPlaintiff identified. Dkt. No. 7. After Plaintiff refused to agree to voluntarily
remand, the Commissioner filed the instant motion.

II. LEGAL STANDARD

This Court has jurisdiction to review the Commissitsatecision under 42 U.S.C. 8

405(g) The Court must affirm the Commissiorerdecision if its supported by substantial

evidence.ld.; Markle v. Barnhart, 324 F.3d 182, 187 (3d Cir. 2008)this casgthe parties agree

that the Commission&r decision is not supported by substantial evideAoeordingly, theonly



issue before the Court is whether to remdahd case for a rehearing ¢o reverse the
Commissionées decision and award Plaintiff benefits.

Under sentence four of 42 U.S.C4@5(g) a district court has the “pow&s enter, upon
the pleaings and transcript of the record, a judgment affirming, modifying, or revetiseng
decision of the Commissioner of Social Security, with or without remanding the ftauae
rehearing.”ld. A “sentence fotiremand is appropriate in a number of situations, including where
the ALJ “fail[s] to address evidence in direct conflict with his/her findings . .Larideta v.

Comm’ of Soc. Se¢.191 Fed. Apjx 105, 110 (3d Cir. 200Gkiting Cotter v. Harris, 642 F.2d

700, 707 (3d Cir. 1981)pr“chooses to go outside the testimony adduced at the hearing in making
a determination on a social security claim” without giving the claimant an opggrtini
“‘commentand present evidence” and “cressamine the authors of any post hearing reports . . .

,” Wallace v. Bowen869 F.2d 187, 193 (3d Cir. 1989).

A district court should decline teemand and instead award benefits, “when the
administrative record of the case has been fully developed and when substaigrateson the
record as a whole indicates that the Claimant is disabled and entitled to begailitsahd v.
Heckler, 786 F.2d 178, 184 (3d Cit986)(citations omitted).In such a case, “it is unreasonable
for the court to give the ALJ another opportunity to consider new evidence concerning the
disability because the administrative proceeding would only result in furtteeyr idethe receipt
of benefits.” 1d. at 185(citations omitted).“Such a decision is especially appropriate when the
disability determination process has been delayedaltectors beyond the claimastcontrol.”

Brownawel v. CommY of Soc. Se¢.554 F.3d 352, 358 (3d Cir. 200@)tations omittejl
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[11.ANALYSIS

Here, the Commissioner acknowledges that the ALJ failed to develop and evaluate the
evidence properhand requests the final decision t@enandedoursuant to sentence four of 42
U.S.C. 8§ 405(g) Dkt. Nos. 6,8, 10. Specifically, the Commission@otes that the AJ erred by
failing to “resolvethe conflict in testimony between the vocational experts.” Mot. to Remand at
4. The Commission is correct that the ALJ committed reversible error by failing ¢asdis
conflicting evidenceln addition the ALJ erredby failingto give Plaintiff the required notice that
she was entitled to a supplemental hegato crossexamine thesecond vocational expert on his
answers to the posiearing interrogatories.Based on these errgr¢he Courtvacates the
Commissionés final decision andemands the mattdor further consideration pursuant 4@
U.S.C. § 405(9).

1. Failure to Address Conflicting Findings

During Plaintiffs February 11, 2014dministrative reviewhearing,the ALJ questioned
RoccoMeola, avocational expert, to determine whether Plaintiff could perform any jobs in the
national economy. Tr. 7-80. After the ALJ described someone with PlaingffResidual
Functional Capacity (“RFC”)Mr. Meola responded that such a person would be incapable of
performng jobs in the national economyr. 78. The ALJthenconcluded the hearing

Contrary to Mr. Meolss testimony, the ALdltimately concludetthere are jobs that exist
in significant numbers in the national economy that the claimant can perfGm35 (dtations
omitted). In support of his conclusion, ti#d_J reliedexclusivelyon a postiearing interrogatory
completed by a second eational expert, Victor Alberigiwhich lists three jobs in the national
economy that Plaintiffanperfam. Tr. 35, 26. Generally, aALJ’s reliance on thmterrogatory

answerf a secondvocational expert is appropriat&eee.g, Quinones VAstrue 672 F. Supp.




2d 612, 617 (D. Del. 2009%ee alsdSocial Security Administratios “Hearings, Appeals and
Litigation Law Manual,”"HALLEX 1-2-5-57 A (*An ALJ can use written interrogatories at any
point in the adjudication proce®s. However, “an explanation from the ALJ of the reason why
probative evidence has been rejected is required so that the reviewing court caimeletbather
the reasons for rejection were impropeCbtter, 642 F.2cat 706-07.

In this case, o part of theALJ's decisionaddressedMr. Meolds directly conflicting
opinionthat Plaintiff could not perform any jobs existing in the national econdksya resultthe
ALJ’s decisiorfails to provide an adequate basisthe reviewing courto determine whether the
administrative decision is based on substantial evideride at 706. Remand istherefore

warranted on this basi§SeeFargnoli v. Massanari, 247 F.3d 34, 42 (3d Cir. 2000jh¢re there

is confliding probative evidence in the record, we recognize a particularly acute mead fo
explanation of the reasoning behind the Aldonclusions, and will vacate or remand a case where
such an explanation is not provided.”).

2. Failure to Advise Plaintiff of Her Right to a Supplemental Hearing

Second, the Commissiongsrdecision should beemandedor failure to give Plaintiff an
opportunity to crosexamine the second vocational expefhe Commissioneis mandated by
statute to determine disability “on the basisesfdenceadduced at the hearingd2 U.S.C. §
405(b)(1). The administrative hearing is subject to considerations of due praRedsmrdson v.
Perales402 U.S. 389, 4002 (1971). Reliance by thé\LJ on apost-hearingeport constitutes

a violation of due process when the claimant is unable to-es@srine the author of that repbrt.

Gauthney v. Shalala, 890 F. Supp. 401, 408 (E.D. Pa. 1995) (iafigce 869 F.2d atl93). To

comport with due process requirements, the ALJ must “give plaintiff the rdquatece that he
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wasentitled to a supplemental hearing to cregamine the vocational expert on his answers to
the posthearing interogatories.” Id.

Here, the ALJ relied on the peséaring interrogatories afie second vocation expeao
determine that Plaintiff had the RFC to perform jobs that existed in the nationahgcdmereby
disqualifying Plaintiff fromentitled todisability insurance benefitsr. 35. Plaintiff was not given
notice that a second vocational expert had answered interrogatories orititdt flad the right
to subpoena the vocational expertaoother hearing.” Gauthney 890 F. Suppat 408-09.
Accordingly,remand isvarranted Seeid. at 408.

3. Remands Appropriate

Finally, Plaintiff movesthe Courtto reverse the Commissionsrdecisionand award
benefits Dkt No. 9. In certain circumstances, it mag bBppropriate to reverse an Atdlecision
without remandf the administrative record has been fully developed‘antistantial evidence on
the record as a wholadicates that the Claimant is disabled and entitled to befefgsgliland,

786 F.2cht 184 (citations omitted) However, “[w]herean ALJ does not address all of the evidence
of record, the appropriate action is to remand for further proceedings, asiet Bisurt has no
factfinding role in reviewing social security disability case&ied v. Astrue, 347 Fed\pp'x

862, 865 (3d Cir. 2009)Here, remand is appropriate, because it will allow the ALJ to address

“potential conflicts between the vocational expéftfsstimony.” Nixon v. Colvin, No. 152395,

2016 WL 1532197, at *13 (D.N.J. April 15, 20716).
Accordingly, the Commissioner’s finadecisionis vacatedand the matter isemanded

pursuant to 42 U.S.C. 8 405(g) furtherproceedings consistent with this Order.

1 After a court remands an action pursuant to sentence four of § 4Q@5¢wist also enter final
judgment that ends the actioBeeShalala v. Schaefeb09 U.S. 292, 297-98 (1993).
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|VV.CONCLUSION

For the foregoing reasonghe Commissioné& Motion to Remang Dkt. No. 8, is
GRANTED andPlaintiff's motionfor judgment as a matter of la@kt. No.9, is DENIED. An
appropriate Order accompanies this Opinion.

Date:August 12, 2016 /s Madeline Cox Arleo

MADELINE COX ARLEO
UNITED STATESDISTRICT JUDGE




