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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

on behalf othemselvesind thoseimilarly -
Plaintiffs,
V.

GLENN KRAMER, individually and d/b/a
MIGHTY OAK FLOORING, MIGHTY
OAK CONSTRUCTION, LLC and/or
MIGHTY OAK HARDWOOD

FLOORING & TRIM; MIGHTY OAK
CONSTRUCTION, LLC; and THE HOME
SERVICE STORE, INC.

Defendans.

CHESL ER, District Judge

This mattercomes before the Court daintiffs’ William Quick’s and Nancy Quick’s
(“Plaintiffs”) motionto remand this action to the Superior Court of New Jersey, Law Division,
Middlesex Countyard for costs and attorney fees, pursuant to 28 U.S.C. § 1440&fgndant
The Home Service Store, In€'HSS” or “Defendant) opposeshe motion. The Court has
consideredhe papers filed by the partiesor the reasons that follow, the Court will grant the
motion to remand and deny the request for fees.

. BACKGROUND
This putative class action arises out of the performance of home improvemerdsse

Plaintiffs allege that the contract and warranfigmishedin connection with thénstallation of
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hardwood flooringcontained provisionthat violated various NewJersey state lawsPlaintiffs
contend that thepurchased flooring from Lumber Liquidatomsg. afterwhich, Defendant HSS
a nationwide organization that manages home improveprejects solicitedthar installation
business. HS&rrangedor an affliated independendubcontractorMighty Oak Construction,
LLC (together withts owner, Glenn Kramer, “Mighty Oakjo perform the work. Mighty Oak
provided Plaintiffs with an estimate (the “Might Oalor@ract”) anda 12Month Installation
Warranty HSS also issuedseparatevarranty covering the servi¢the "HSS Warranty”)

Plaintiffs allege that th&lighty Oak Contracand both warrantiegsre deficient in light of
requirements ofrarious consumer protection statutes and regulations, including the Consumer
Fraud Act N.J.S.A. 56:8-1¢gt seg. and the Homdmprovement Contractor Registration Act
N.J.S.A. 56:8-136¢t seq.Plaintiffs set forth these breachegeedicate violationo assert claims
under New Jersey’'s Truim-Consumer Contract, Warranty and Notice Act (“TCCWNA”"),
N.J.S.A. 56:12-14et seq.on behalf of themselves aadputative classThe class claimsassert
three counts of violations of the TCCWNA — qmerapplicable saledocument.

Defendant HSS, whicls a Delawarecorporationwith its principal place of business in
Georgiaremoved this action to federal court on July 29, 2015, on the basis of diversity fiosdic
under the Class Action Fairness AtCAFA”), 28 U.S.C. 8§ 1332(d). On August 27, 2015
Plaintiffs moved to remand, challengim@efendant’s ability to establish that the amount in
controversy satisfies the jurisdictional threshold, and, in the alternativengridpatthe matter
should be remanded on the basis of the local controegrsption ® CAFA jurisdiction. See28

U.S.C. 8§ 1332(d)(4)Plaintiffs also seek costs and attorney feearred as a result e removal

1 Plaintiffs also raise individual claims which are not relevant to the instation.
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. DiscussiON
a. Motion to Remand
An action must be remanded to state court wherppears that the district court lacks
subjectmatter jurisdictioh]” 28 U.S.C. § 1447(c). The party asserting federal jurisdiction bears

the burden of showing that the casprisperly before the federal court. Frederico v. Home Depot

507 F.3d 188, 193 (3d Cir. 2007 its notice of removal, HS8vokesjurisdiction under CAFA,
whichoffersa federal forum téclass action’lawsuitsin which the proposed class has at |48t

members, “the parties are minimally diverse,” and “the matter in controgreggds the sum or

value of $5,000,000."Standard Fire Ins. Co. v. Know|ek33 S.Ct. 1345, 1348 (2013) (quoting
28 U.S.C. § 1332(d)(2), (d)(@)). The amount in controvgy for CAFA purposess established
by aggregatinghe claims of indiidual class members, exclusive of interest and costs. 28 U.S.C.
§ 1332(d}6).

Plaintiffs’ motion to remand contesBefendant’s assertion that theigdlictional amount
has been met.If jurisdiction is challengedDefendant must establish that theisdictional
threshold has been satisfied by a preponderance of the evidence; a plausible, godebitnal

of the amount in controversy is not sufficiel@eeDart Cherokee Basin Opding Co., LLC v.

Owens 135 S. Ct. 547, 553-54 (2014) (citing 28 U.S.C. § 1446(c)(2)(B)g Court agrees with
Plaintiffs that HSS has netrried itsburden.

The class claims allege three count$ GCWNA violations. Count | based on the Mighty
Oak Contract, applies to dllefendants and seeks “statutory civil penalties of not less than $100
per contract[.]’(Compl. 9 108.)Count I, against HSSyises out of purportedly illegal provisions
in the HSS Warrantyand demands the same statutpegaltiesper consumer wheoeceivedthe

document. Id. § 121.) Finally, Count Il demands statutory damages from Mighty fOakach



12-Month Installation Warranty.ld. 1 133.) Each count alsequestseasonable attorneys’ fees
and costs.

To ascertairtheaggregat@amount in controversy, the Court needs to know the number of
agreementpotentiallyat issue. HSS does not say. HSS sets forth only that, during the relevant
time period,it provided 10,897 referrals for home improvement seniicédew Jersey.(Sheft
Suppl. Cert. § 4% Even assuming that HSS used the typeootimentss specifiedn the class
definition in each instancéhis informationhelps HSS establish an amount as to Count Il only,
applicableto the HSS WarrantyThe $1,416,61(n resultant damagg$100 x 10,897, plus 30%
for attorney feesywhich HSS acceptssaa reasonable approximatjdalls shortof the $5 million
target.

The remainingwo counts conceriMighty Oak documentsthe number of which, HSS
admits, s unknown[.]” (Op. Br. at 10.)Defendantinsteadasksthe Court toassumehat the
guantity may be comparable, or even if hadfyers thatthe penalties would still satisfy the
jurisdictional threshold. Not only can the Court not engage in such specubat, even allowing
the number of Mighty Oak agreements to be the same, this argument cannat sndee@ proper
reading of the Complaint. HSS suggests that Count |, stating that “Deferadlaritable . . . for
statutory civil penalties of notds than $100 per contrdcseeks damages from each defendant
for each norcomplying document. HSS proposes a comparable interpretation of similarlggbhras
allegations in Count Ill, applicable to the Mighty Oak Defendants (Mighty OaR,and Glenn
Krame). The Court agrees with Plaintiffs that these claims demand damages per mpcune

perdefendant.

2 Initially, HSS submitted that iprovided 8,272eferrals. HSS then contended that the correct number is 10,897
This change is immaterial since Defendant fails to show that CAFA'’s antocohtroversyequirements satisfied
even with the higher number.



In light of theconclusionthat the counts seek “statutory civil penalties” per agreement, or
per customer, ithe case of Count Il, the Coualso cannoagree withHSS’scontentionthat the
Complaintmay be read to ask for damages per predicate violation, or that the amount of actual
damages bears any relevance to the determinatite amount in controversy.

Accordingly, Defendant’s asgtion that damages rfdhe alleged TCCWNA violations
aggregatéo over $5 million across the class is not supported by the preponderancevidémee.
Because the Court hdsterminedhatHSSfailed to demonstrate that fedepadisdiction is proper
under CAFA, the Court does not need to address Plaintiffs’ argument that theoluicalersy
exception applies.

b. Attorney fees

Plaintiffs also seekosts andttorney fees pursuant 8 U.S.C. § 1447(c), which allows
the Court to order the removing party to @t costs and any actual expenses, including attorney
fees, incurred as a result of the removdh”exercising its discretion to award fees, the district

court must assess the reasonablenetisegémoval. Martin v. Franklin Capital Corp546 U.S.

132, 141 (2005). Here, while the Court concluded tH&S failed to demonstratby
preponderance of the evidence that at least $5 million was the amount in controversy iat iss
this casethe Court nevertheless cannot concludelt&flacked*an oljectively reasonable basis
for seeking removal.”ld. Plaintiffs clearly sought a substantial recovery and sought riref
breachesof multiple provisions of th& CCWNA, based on numerous predicate statutory and
regulatory violations. Moreover, whitee Court agrees with Plaintiffs that Plaintiffs sougtief
based on the numbef contractsrather than statutory damages from edetendant, it certainly

was not unreasonable at the time of removaH®6to take a contrary view arizhsats estimate



of possible damages upon that determination. In light of this, the Court denies Blaguifilest
for attorney fees.
[11.  CONCLUSION
For the foregoing reasons, the Court is not satisfied that the amount in controversy
requirement under CAFA has been miéinding that it lacks subject matter jurisdiction, the Court
must remand this action to the Superior Court of New Jersey, Law Division, Migdlesinty.
Plaintiffs’ motion to remand willbe granted, andhe request for an award of attorneys’

fees in connection with the filing of this motion will be deniégh appropriate Order will be filed.

s/ Stanley R. Chesler
STANLEY R. CHESLER
UnitedStates District Judge

Dated: November 30, 2015



