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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MARIA JOSE CARRASCOSA HON. JOHN MICHAEL VAZQUEZ
Petitioner
Civil Action
V. No. 15-5956 JMV)

JOHN J. HOFFMANeet al,
OPINION
Respondents.

VAZQUEZ, District Judge:
l. INTRODUCTION

PetitionerMaria Jose Carrascog&etitioner” or “Carrascosa;)has submitted aro se
amendedetition for a writ of habeas corppsirsuant to 28 U.S.@ 2254. (Am. Pet, ECF No.
4.) For the reasons stated herein, @aineendedetition shall balismissed without prejudicand
no certificate of appealability shall issue.
. BACKGROUND

This matter’s procedural history is lengtiryd convoluteds aresult of Petitioner’soutine
practice ofsubmitting voluminous procedurally improperandlegally meritlessapplications and
filings to the District of New Jerseythe Third Circuit, and th&lew Jerseystate courtwhile
simultaneouly disregardingeach court’procedural rules angpecificfiling directives. Sege.q,
Carrascosa v. HaugkNo. 2:12¢cv-5173 EDW), 2013 WL 6816177, at *1 n.(D.N.J. Dec. 20,
2013) (detailing Petitioner's “many lawsuits and petitions” in istrict of New Jersey)In re
Carrascosa616 F. App’x 475 (3d Cir. 2015providing a succinct procedural histaimany of
Petitioner’s filings in the Third Circuithe District of New Jerseyand the Appellate Division of

the New Jersey Superior Court (tiAgpellate Division).
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The Third Circuits opinion inIn re Carrascosa671 F. App’x 856 (3d Cir. 2016pér
curiam), succinctly summarizes many of tfectsthat are germane toithCourt’s disposition of
Petitioner'samended petition:

In November 2009, Carrascosa was found guilty following a jury
trial in the Bergen County, New Jersey Superior Court of eight
counts of interference with custody and one count of fourth degree
contempt of a judicial orderOn December 23, 2009, Carrascosa
was sentenced to an aggregate term of imprisonment of 14 years.
November 2011, th@Appellate Divisior} dismissed Carrascdsa
direct appeal because of deficiencies in her brigie Appellate
Division then gave Carrascosa until January 27, 2012 to file a proper
merits brief or suffer the permanent dismissal of her appeal.
Carrascosa did not file a conforming merits brief by this date.

In August 2013, Carrascosa filed a petition for writ of habeas corpus,
28 U.S.C.8 2254, in thpDistrict of New Jesey], challenging the
2009 conviction and sentencggeCarrascosa v. WarderD.N.J.

Civ. No. 12cv-05173. The District Judge then assigned to the case,
the Honorable Susan D. Wigenton, denied the petition in December
2013. On January 20, 201ghe Third Circuit] denied Carrascosa
request for a certificate of appealabilisgeC.A. No. 141074, but
noted in[that] order that the dismissal of the petition was without
prejudice to the filing of another habeas corpus petition once state
court remedies were exhaustefd.he Third Circuit] subsequently
denied Carrascosapetition for rehearingn banc

In February 2015, Carrascosa moved in[#yapellate Divisior to
reinstate her appeal and to vacate that t®udovember 2011
dismissal. [[ECF No. D-24.)] By order filed on March 18, 2015,

the Appellate Division denied her motion(ECF No. 1025.)]
Carrascosa then filed a petition for writ of mandamughi@ Third
Circuit], in which she argued that her habeas corpus case could now
proceed because she had no remaining state court remedies.

[The Third Circuit] denied the mandamus petition by way of an
opinion filed on June 11, 2015ee In rf Carrascosa 616 [F.
App’x] 475 (3d Cir. 2015), and noted that Carrascosa could either
move[in the District Courtfo have her habeas corpus casgened

or, more properly, file a new petition in the District Court.

On August 4, 2015[the present habeas mattevhs opened on
Carrascosa behalf by Judge Wigenton .. On August 7, 2015,
Carascosa filed[her current]amended petition, in which she



argugs] that trial counsel was ineffective, that the prosecutor
committed misconduct, and that she is actually innocent of the
interference and contempt conviction§ECF No.4.)] The State
stbmitted an answer to the petition and the state court record,
including the transcripts from the trig(SeeECF Nos. 10 and 11.)]

. ... On November 25, 2015, Carrascosa submitted a reply to the
Statés answer.[(ECF No. 12.)]

.. .. [This]case was reassigned . from Judge Wigenton to the
[undersigned] on February 29, 2016.

In re Carrascosa671 F. App’xat857-58.

As noted,the Appellate Division‘dismissed Carrascosa’s direct app@alNovember
2011] because of deficiencies in hierief.” Id. at 857. The records clearthat the Appellate
DivisiondismissedPetitioner’s direcappeabnly afterit first provided several notices to Petitioner
detailing those various deficiencies afforded Petitioner multiple opportunities to correct her
deficient appeal, angkpeatedlyvarned Petitionethather direct appeal would be dismissed if she
did notcorrect those deficienciegSeee.g, App. Div.’s Aug. 30, 2011 Order, ECF No. 10-10 at
Page ID: 365App. Div.’s Dec. 7, 2011 Order, ECF No.-13 at PagelD: 653 It is also clear
thatthe Appellate Division afforde@etitioner ample time to correct her procedurally deficient
appeal. Indeed, lie [Appellate Division] had indicated, as recently as September 23, 2014, that
Carrascosa could still attempt to pursue a direct appé&alké Carrascosa616 F. App’xat477
(3d Cir. 2015).

Petitioner never corrected thiding deficiencies noted byhe Appellate Division
Petitioner did, however, submit numerous otfilergs to that courtduring the pendency of her
unperfected direct appeahcludingmotions toproceedpro se to compel the production of trial
evidence and transcript®) supplement the record with new evidence and witness testintmny,
vacate her criminal judgment based onthis new evidenceto obtain judicial assistance in

prosecuting her ekusbandand to compel the prison administratoptesent her ahe Appellate



Division to file her brief (Seee.g, ECF Nos. 1611 and 1614.) In light of the foregog, it is
clear thaPetitioner’s failure to correct thaeficiencies highlighted by the Appellate Division was
not the result of her lack of accesghat court; it wasnsteadcaused by her willfutlisregardof
the Appellate Division’sules, procedures, arekplicit directivego correct the noted defigicies
The record isalso clear thatfter the Appellate Division dismissed Petitioner’s direct
appeal,Petitionerstopped pursuingdditional avenues of relief in the state courtsl February
2015 Tellingly, it wasonly afterthe Third Circuitruledin January 2018hat Petitionecould not
pursue herSection2254 petitionuntil she properlyexhausted her state court remedileat
Petitionermoved beforehe Appellate Divisionto have that counteinstate hedirectappealand
vacate its prior order of dismissalSeeECF No. 1624.) Petitioner'sFebruary 2015notion to
the Appellate Divisiomepresentieronly subsequerdttemptto exhaust her state court remedies
Indeed,Petitioner concedes that she neappealed the Appellate Division’s March 18, 2015
denial of her reinstatement motion to the New Jersey SupBemg! (Am. Pet., ECF No. 4 at
PagelD: 143.)The record also makes clear that Petitioner haavaitedherself— at any point-
of New Jersey'separatgostconviction relief("PCR”) procelures i.e., the State’sprocedural

mechanism to collaterally attack a criminal conviction basaderrors of a constitutional

1 It does, however, appear that Petitioner may have attempted to appeal the Appéliaia’s
March 18, 2015 decision to the United States Supreme Court, as evidenced b¥,&20abdetter
from the Clerk of the United States Supreme Court advising that Petitioner’s ‘tpébitia writ

of certiorari is denied.” (ECF No. 10-26.) That said, this Court is unable to glean a&tiettdr
what the particular subject of Petitioner’s certiorari petition was. The Cated that to the extent
Petitioners certiorari application concerned the Appellate Division’s denial of heromad
reinstate her direct appeal, the judicial discretion of the Supreme Court would cooatagainst
consideration ofhat applicatioras “no state court of last resoftasyet ruled onthe merits of
Petitioner’'s underlying motion to reinstat8eeRule 10(b) of the Rules of the Supreme Court of
the United States.



dimensionthat occurred during trial and/on direct appealndthat were not and/or could not
have been raisash direct appeal.

In her current habeas petitioRgetitioner avers that in light of the Appellate Division’s
March 18, 2015 order denying her motion to reingiatadirect appeashe has now “[e]xhaust[ed]
the State venue [thereby] rendering any remedies futile, if aailable, which they are not, as it
is proven by the history of the case.” (Am. Pet., ECF No. 4 at PagelD: P&8ilionerhas
previouslyexplained-in a more articulate fashienthatshe failedo pursue additional avenues
of relief in the state cowwbecausehebelieves tle courtsof New Jersey will noprovide her the
relief sheseeks (SeePet'r’'s July 29, 2015 Br., ECF No. 41Lin Civil Action No. 2:12cv-5173,
at PagelD: 6166 The State of New Jersey will never provide a lawful reme@awascosaTen
and a half years of malicious prosecution antdegfal Actions, and nine of imprisonment prove
her efforts to bdutile and the State continual denial of Justice to her. . Only the Federal
Courts. . . can remediate this situatip}i).) In other words, Petitiondnas indicatedhat she
believesthatsheis entitled to subvert additional state court review and instead pursue hes habea
claims in federal couthased on her belief that the New Jersey cauitsiot grant her the relief
she seeks

Consistent with thigssertionpn May 1, 2015- less than two monthefterthe Appellate
Division deniedPetitioner'smotionto reinstatédher appeabn March 18, 2015 Petitioner fileda
mandamus petition before the Third Circuit in which stggi@dfor that court’s fnterverjtion] in
her habeas case because she has now exhausted her state remedies” and@ske tivacate
her conviction and exonerate herli re Carrascosa616 F. App’xat 477 (3d Cir. 2015).In

denying that mandamus petition, the Third Ciremitphasizé “that whether Carrascosa has now



fully exhausted her state remedies in view of the Appellate Division’scjME8, 2015 ordelis a
matter for the District Court to decide in the first instande."at478.

With this background in mindhis Court turns to the substantive claimBetitioner’s
current § 2254 petitiomssertseights grounds:(1) “ineffective counsel and defective defense
unconscionable”; (2) “Falsified evidence”; (3) “Prosecutorial misconducMalicious
prosecution”{4) “The prosecution and its main witness and his police deputy lover/wife iadnpe
with the defense witness to secure they would not testify in Carrascamaar st trial”; (5)*Actual
Innocence”; (6)"Bias, Prejudism [sic], Abusef Discretion, Judicial Misconduct[,] and Trial
Court Wrongful Rulings”; (7) “The undue influence, political interference with tharasiration
of justice in proceedings did not afford Carrascosa [|] due process”; atidef@)on for habeas
corpus frominstitutional chargeswhere Carrascosa was entrapped and falsely acpugkdut
being afforded due proceps.(ECF No. 4.)

With respect to Petitioner's ineffective assistance of counsel claim,

Petitioner assertsthat “counsel was physically absent in crucial stages of
proceedings” and that when he was present

his performance was beyond the standard of practice in New Jersey

and U.S. denying Petitioner a Due Defense and Due Process and

Fair Trial. He should have moved to suppress the false evidence

offered by State and its witnesses and he didn’t. He even proceeded

to stipulate false evidence (23 falsified documents purported from

Spain, entered by State) as fut and undisputed. . . He did not

move to suppress perjured testimony, nor the illegal evidganod,

he engaged in the malicious prosecution of his client.
(ECF No. 4 at Page ID: 145As to Petitioner’s admitted failure to exhaust her state remexties
her ineffective assistance of counsel claim specificalby perfecting hedirect appealn the

Appellate Division pursuingthatdirect appeal in the New Jersey Supreme C@lunecessary),

and/or subsequently pursuing that clainPi@R proceedingin the state court Petitioner states



that “[tjhere was no need to. On August 3[,] 2010][,] Chief Justice Edwin Stern optiedi#te
Division enter[]ed] an order that read as follows: ‘. . . . [Carrascosa] may foogeremand to
file a motion for new trial in the Law Dision.” (ECFNo. 1627.) It is undisputed that Petitioner
neverfiled anysuch motion, and that no such remand eeeurred

Respondentgdicatethat Petitioner'shabeas petition should be dismissed in its entirety
because she has failed exhaust available state remedies on any of her habepsar&infiging
her current habeas petition. (ECF No. 11 at PagelD: -5853 Respondents’ argument is
supported by the undisputed facts of record, which demonstratetitedner failedo perfect ler
direct appeain the Appellate Divisiormandnever presented any of her habelasmsto theNew
JerseySupreme Court. Respondents additionabgertthat because Petitioner’s ineffective
assistance of counsel claim is premised, in part, on faaltaghtionghat cannot be resolvédsed
solely on the trial record, thispecificclaim could only be exhausted during PCR proceedings.
(Id. at PagelD: 185-59) Respondents further aver that it is uncertain that the New Jersey courts
would find thatPetitioneris currently foreclosed from pursuing PCR relief in the state co{ids.
Respondentarguethat Petitioner’s failure to pursue this claim via P@Bceedingsn the state
courtspresents an additional reason for this Court to find Rledtioner has failed to exhaust all
available state court remediesor to filing her current habeas petitiofid.) The Court agrees.
[I. LEGAL STANDARD AND ANALYSIS

A. Exhaustion of State Court Remedies

A federal court may consider a habeas petition filed by a state prisboaéis in custody
in violation of the Constitution or laws or treaties of the United Stat28.U.S.C. § 2254(a)A
federal court may nphowever,grant a writ of habeas corpus under § 2254 unless that prisoner

has exhaustéderstate court remedies as to each of the issues presehiethabeas petitior28



U.S.C. § 2254(b)(1)(A)Rose v. Lundy55 U.S. 509, 518 (1982)his exhaustion requineent

“is designed to give the state courts a full and fair opportunity to resolvelfedesitutional
claims before these claims are presented to the federal coudSullivan v. Boerckel526 U.S.
838, 845 (1999)accordBaldwin v. Rees&41 U.S. 27, 29 (2004indicating that state prisoner
must exhaust his available state remedies before seeking federal habeadlestieefh v. Phelps
943 F.Supp.2d 494, 499 (D. Del. 2013) (“[ag prerequisite to federal habeas review is that a
petitionermust exhaust all remedies available in the state cuitging 28U.S.C. § 2254(b)(3)

“A petitioner satisfiefthis] exhaustion requirement bfairly presentingthe substance of
the federal habeas claim to the stataghest court, either onrdct appeal or in a pesbnviction
proceeding, and in a procedural manner permitting the state courts toeconsiu the merits.
Garvey v. Phelps840 F. Supp. 2d 782, 785 (D. Del. 2Q1s®ealsoDuncan v. Henry513 U.S.
364, 365 (1995)Castillev. Peoples489 U.S. 346, 351 (1989 ambert v. Blackwell134 F.3d
506, 513 (3d Cirl997). In other wordsa petitioner must pursue his federal habeas claims in a
procedurally appropriate manner in “the highest state court before bringmgyrttiedeal court.”
Leyva v. Williams504 F.3d 357, 365 (3d Cir. 2007) (citiBgevens v. Delaware Corr. Gt295
F.3d 361, 369 (3d Cir. 200gpuoting Whitney v. Horn 280 F.3d 240, 250 (3d Cir. 200R))

Consistent with the foregoing:

A petitioner exhausts tate remedies by presenting federal

constitutional claims to each level of the state courts empowered to
hear those claims, either on direct appeal or in collateral post

2 “This [exhaustion] requirement ensures that state courts have an initialupfyoie pass upon
and corretalleged violations of prisoners’ federal rightd.eyva v. Williams504 F.3d 357, 365
(3d Cir. 2007)(citing United States v. Bendolpd09 F.3d 155, 173 (3d Cir. 2005) (quoting
Duckworth v. Serrano454 U.S. 1, 3 (1981))see alsoNerts v. Vaughrni228 F.3d 178, 192 (3d
Cir. 2000);McCandless v. Vaughi72 F.3d 255, 261 (3d Cir. 1999). “Exhaustion also has the
practical effect of permitting development of a complete factual record in state tooaid the
federal courts in their review.King v.Ortiz, No. 3:06cv-6228 (MLC), 2008 WL 352863, at *2
(D.N.J. Feb. 7, 2008) (citingundy, 455 U.S. at 519).



conviction proceedings.See e.g, [O’Sullivan 526 U.S.at 838]
(“requiring state prisoners [in order to fully exhaust their claims] to
file petitions for discretionary review when that review is part of the
ordinary appellate review procedure in the Statd”gmbert 134

F.3d at 518 (collateral attack in state cduis not required if
petitionets claim has been considered on direct appeal); 28 U.S.C.
§ 2254(c) (“An applicant shall not be deemed to have exhausted the
remedies available in the courts of the State, within the meaning of
this section, if he has the right under the law of the State to raise, by
any available procedure, the question presented.Qnce a
petitionets federal claims have been fairly presented to the state
highest court, the exhaustion requirement is satisfieaard v.
Connor, 404 U.S. 270, 275 (1971 astille 489 U.Sat 350].

The petitioner generally bears the burden to prove all facts
establishing exhaustio.oulson v. Beyer987 F.2d 984, 987 (3d
Cir. 1993). . ..
Where any available procedure remains for the applicant to raise the
guestion presented in the state courts, the applicant has not
exhausted the available remedies. 28 U.S.C. § 2254(c).
Moreover, the exhaustion doctrine is a “total” exhaustion rlleat
is, “a district court must dismiss habeas petitions comgiboth
unexhausted and exhausted cldims., mixed petitionf Lundy;
455 U.S. at 522.
King v. Ortiz 2008 WL 352863, at *2 (D.N.J. Feb. 7, 2008).
B. All of Petitioner’'s Habeas Claims Remain Unexhausted
Here, the record makes clear thtte Appellate Division dismissed Petitioner’s direct
appeal in 2012 after she failed to addressniin@erousfiling deficiencieshighlightedby that
Court, and subsequently denied Petitioner’s February 2015 request to reinstate Herlagpea
undisputed that Petitioner failed to appeal either of these rulings to the NewSepseme Court.
As such, Petitionelnasnot yetpresentediny ofthe claimsnow beingadvancedo each level of
the state courts empowered to hear those claiPagtioner’s failure todo soprecludes this Court

from considering the merits of any of her habeas claims at this 8ex Juarez v. Woodfgrdo.

C 014172 PJH (PR), 2002 WL 1677719, at *1 (N.D. Cal. July 22, 2Q@ig)nissing § 2254



petition as unexhausd where ‘at the time[petitioner's § 2254] petition was filed he had not
presented his present claims to the highest state court available, the &upoem of
California’); accord McLaughlin v. Shanngn454 F. Appx 83, 86 (3d Cir. 2011)Lundy
“prevenis] review of unexhausted habeas claims’) (citing Urcinoli v. Cathe] 546 F.3d 269,
276 (3d Cir2008); Aruanno v. Sherrer77 F. App’x 155, 156 (3d Cir. 2008) (habeas petitioner’s
state court conviction “became final for federal habeasyfiiurposes . .afterthe state supreme
court denied review of his direct appeal.”) (emphasis added) (citing 28 U.S.C. 8 2RAN)(
Newton 943 F. Supp. 2dt 502 (“[P]etitioners failure to appeal the Superior Cdsifrelevant
rulings] to the Delaware Supreme Court means that he did not exhaust state remedies for the
claim?”); Pombrio v. Hense631 F. Supp. 2d 1247, 1253 (C.D. Cal. 2009ecause the claims
alleged in the Petition were presented in a procedurally defective manner in kdiiamerits
were not considerefby the California Supreme Court], Petitioreerclaims are unexhausted for
federal habeas purposgsMcClain v. Duckworth569 F. Supp. 840, 842 (N.D. Ind. 1983his
court declines to hold that petitiorier'shotgun’ apprach to filing numeroug¢and variously
captionedl pleadings among different state and federal courts constitutes complighcthevi
statutory mandate of exhaustion.”).

With respect to Petitioner’s ineffective assistance of counsel claim, in adtbtioer
failure to exhaustthat claimbefore the New Jersey couyrRetitioneralso failedto pursue this
claim through New Jersey’s separBteRmechanism Many of the allegations in support of that
claim could only be appropriately resolved during PCR proceedings. As the Thirdt @as
observed:

“I neffectiveassistanc®f-counsel claims are particularly suited for
posteonviction review because they often cannot reasonably be

raised in a prior proceeding.[State v. Preciose609 A.2d 1280
1285 (N.J.1992)].. .. [ThePreciosé Court emphasized its “general

10



policy against entertaining ineffecthassistanc®f-counsel claims
on direct appeal because such claims involve allegations and
evidence that lie outside the trial recordd. . . .

There is 0 explicit statement iPrecioseor the New Jersey Rules

of Court that requires a defendant to pursue his ineffective assistance
claims in the postonviction setting. N.J.R. § 3:2R(“Any person
convicted of a crime may, pursuant to this rule, file ... a petition for
postconviction rdief....”). However, the expected procedure is
clear: Where evidence outside the record is required to prove
ineffective assistance claims, such claims are to be pursued post
conviction. See State v. CastagrB7 N.J. 293, 901 A.2d 363, 376
(2006) (“[W]e cannot determine whetherfAnico had agreed in
advance with defense couriselrial strategy. . . If D’ Amico had
agreed in advance with defense coussteial strategy, then defense
counsels conduct was not plainly ineffectivdhe answers to these
guestions lie outside the record and must await aquoostiction

relief petition.”). . . .

A number of New Jersey courts have followed the presumption in
Preciosethat where the factual record as to ineffective assistance is
insufficient on direct appeal, the defendant has the right to raise that
claim again in postonviction proceedings where the necessary
facts can be explorédl

Ellison v. Rogers484 F.3d 658, 660-61 (3d Cir. 2007)

Consistent witlEllison andPreciosegthe Court finds thaPetitioner’s trialdid not produce
an “adequately developed record to suppeetitioner’s ineffective assistance of couhskilims”
Id. at 661 Petitioner's claims are similar to those madelison: “[Petitionerclaims via her
current habeas pabh] that[her attorney] . . .conspired with the prosecjjar. . that perjured
testimony was used againster], [that she] was selectively prosecuted, and that exculpatory
evidence was not disclosedEllison, 484 F.3dat 660-61. Thus, “[pJroof of these claims lies
outside of the trial record and would require an evidentiary hepwimigh] would have properly

been conducted following a petition for pasinviction relief. Id. The Courtthereforefinds

additional support for itdismissal of Petitioner'shabeaspetition as unexhaustetbecause

11



“[Petitioner]did not exhaust [these additio&CR remedies under state Igwith respect to her
ineffective assistance of counsel cldimld. Indeedas theKing court noted:

[Petitiorer] could have raisefher] ineffective assistance of counsel

claim in state court by way of a state PCR petitigPetitioner]did

not do so, andishe] does not suggest thghe] filed in this Court

out of confusion or is pursuirjger] unexhausted claim in state court

contemporaneously with this action to avoid delay. . . . [nor has she

requestedthat this Court stajher] petition[while she pursues that

claim in state court.]
King, 2008 WL 352863, at *5. “Accordingly, the Coigttonstrained to dismiss the entire petition
for failure to exhaust as required under 28 U.S.C. § 2284at *5 (citing Lundy, 455 U.S. at
510).

C. This Court Is Presently Unable to Conclude That Petitioner’s Claims Are
Procedurally Barred

The Court recognizes that “[aen a claim is not exhausted because it has not fedn °
presentedto the state courts, but state procedural rules bar the applicant from daekiagrelief
in state courts, the exhaustion requirement is satisfied edaaie isan absence of available
State corrective process. McCandless v. Vaughid72 F.3d 255, 260 (3d Cir. 199@jting 28
U.S.C. § 2254(B) “In such cases. . applicants are considered to have procedurally defaulted
their claims and federal ads may not consider the merits of such claims unless the applicant
establishescauseand prejudiceor a‘fundamental miscarriage of justic® excuse his or her
default’®* McCandless172 F.3cat260(citing Coleman v. ThompspB01 U.S. 722, 75(1991)).

That said, if a possibility remains that the [state’s highest court] will condadrabeastlaim,

3 To demonstrate cause for a procedural default, a petitioner must shéswothatobjective factor
external to the defense impeded counsel's &fftor comply with the State’s procedural rule.”
Murray v. Carrier, 477 U.S. 478, 488 (1986). To demonstrate actual prejudice, a petitioner must
show that the errors duringehtrial created more than a possibility of prejudig®e must show

that the emrs “worked tdher] actual and substantial disadvantage, infedtieg] entire trial with

error of constitutional dimensionsld. at 494.

12



then[that claim]is unexhausted and [should instebd]dismissefwithout prejudice]’” Pombriq
631 F. Supp. 2dt 1252, accordMarchand v.Tyson 560 F. Supp. 882, 885 (N.D. Ind. 1983}
is not for this Court to weigh the relative likelihood of success petitioner'ssposiction filing
might meet in state court; so long as petitioner is afforded acpasiction vehicle by which to
preent the issues now before this Court to the state courts first, the petition mushissetisor
failure to exhaust.”)

While this Court believes it unlikely that the New Jersey Supreme Court will consider
the merits of the claims advanced in Petitios direct appeal at this juncture, in the absence of
any express ruling from that court, this Court is unablkefmitively concludethat Petitioner’s
habeas claims are procedurally barred at this timathis v. Attorney Gen. of New Jersey F.
App’x ---, 2018 WL 1904818, at *3 (3d Cir. Apr. 23, 201@8)[W]e will not presume how the
state courts would rule bprocedural default and, rather than dismissing with prejudice on that
ground, will merelydismiss][ ] ... without prejudice for failuréo exhaust state remedi€s(citing
Toulson 987 F.2dat 989); see also Lines v. Larkin208 F.3d at 153,5B-60 (3d Cir. 2000).
Similarly, with respect to Petitioner’s failure to pursue her ineffective assistancerndetalaim
in separatéCR proceedingsthe Court notes th&lNew Jerse\s limitation period for filing PCR
petitions in norcapital cases i years after rendition of the judgment or sentence sought to be
attacked unless it alleges facts showing that the delay beyond said time wasddtendaris
excusable neglec¢t. Aruannq 277 F. Appx at 156(citing N.J. Court R 3:22-12(a)). Again, the
Court will not interject its own findings on the timeliness of such a petition wretrgoRer has
never attempted to purspesteonviction elief in the New Jersey courts prior to filing her habeas
petition in this Court Mathis, 2018 WL 1904818, at *3 n.5 (noting tHa¢causeNew Jersey’s

five-year limitation to initiatdCRproceeding$is sometimes relaxed by the state courtsit is

13



best for the state courts to make those determinations in the first in§tdoiceg Toulson 987
F.2dat 989).

In sum, Petitioner's habeas petition is unexhausted because Petitioner has yot fairl
presented any of hélabeaslaims to the New Jsey Supreme CourfPombriq 631 F. Supp. 2d
at 1253. As such her habeas petitias dismissed without prejudiceMathis 2018 WL 1904818,
at *3 (finding thatnon-prejudicial dismissal of habeas petition appropriateereneither party
claimedthat petitioner hadno further remedies in the state coumtsd where the stat@ever
previously relied on a procedural rule in earlier proceedings to prevent reféelabeaslaim).
If Petitioner does properly exhaust her claims in the future, she magt déinte file a new habeas
petition in this Courf.

D. Certificate of Appealability

A petitioner may not appeal from a final order in a habeas proceeding where that
petitionefs detention arises out oéhstate court conviction unlesie has “made a substantial
showing of the denial of a constitutional righ8 U.S.C. § 2253(c)"A petitioner satisfies this
standard by demonstrating that jurists of reason could disagree with tiet dairts resolution

of his constitutional clans or that jurists could conclude that the issues presented here are adequate

4 This Court expresses no opinion on whether this action is timely or not, or whether any
subsequent federal pidin filed by Petitioner will be timely or timbarred. This Court does note,
however, that any subsequent federal habeas petition which Petitionélermaly be a new and
separate habeas petition, which wibht relate back to the filing date of thercent petition.
Pombrig 631 F. Supp. 2dt 1253 n.2. The Court emphasizes th&etitioner’'s habeas petition
remains fully unexhaustednd that Petitioner hasiot sought to avail herself of thetayand
abeyance procedure detailedRhines v. Webeb44 U.S. 269 (2005). Instedeetitionerclaims
that this Court should rule on the substance of her habeas claims because additiohalf pnersui
still-unexhausted state court remedies would be futBeeAm. Pet., ECF No. 4 at PagelD: 143.)
This Court islikewise unable to independentlynd that Petitioner has otherwise “satisfied the
three requirements for a stay as laid olRInines good cause, potentially meritorious claims, and
a lack of intentionally dilatory litigation tacti¢s Heleva v Brooks 581 F.3d 187, 192 (3d Cir.
2009)(citing Rhines 544 U.S. at 278).

14



to deserve encouragement to proceed furthbfiller-El v. Cockrel] 537 U.S. 322, 327 (2003).
As jurists of reason could not disagree with this Ceudsolution, the Courhall deny Petitioner
a certificate of appealability.
V. CONCLUSION

For the reasons stated aboWRstitioner's amendetiabeas petitiorwill be dismissed

without prejudice A certificate of appealability shatiotissue An accompanying Order will be

entered.
August 8, 2018 s/ John Michael Vazquez
Date JOHN MICHAEL VAZQUEZ

United $atesDistrict Judge

15






