
UNITED STATESDISTRICT COURT
DISTRICT OF NEWJERSEY

Chambersof Martin LutherKing FederalBuilding

MichaelA. Hammer & U.S. Courthouse

United StatesMagistrateJudge 50 WalnutStreet
Newark,NJ 07101

(973) 776-7858

September9, 2015

To: All counselof record

LETTER OPE4IONAND ORDER

RE: Malibu Media, LLC v. John Doe subscriberassigned IPaddress
67.85.98.124
Civil Action No. 15-5984(KM)(MA

DearCounsel:

This Letter OpinionandOrderwill addressPlaintiffMalibu Media,LLC’s motionfor leave

to serveathird-partysubpoenato ascertaintheidentityof thesubscriberassignedInternet Protocol

(“IP”) address67.85.98.124for thedatesrelevantto the Complaint. Plaintiff seeksto obtainthis

informationbeforetheFederalRuleof Civil Procedure26(f) scheduling conferencein this matter.

D.E. 4. Pursuantto FederalRule of Civil Procedure78, the Court did not hearoral argument.

For thereasonsstated below,Plaintiffs motion [D.E. 4] is granted.

I. BACKGROUND

Plaintiff Malibu Media, LLC is a California limited-liability corporation that claims

ownershipof certainUnited Statescopyright registrations,andassertsthateachregistrationcovers

a differentmotionpicture(collectively, the “Works”). Compi., at ¶J3, 4, 9, Aug. 4, 2015,D.E.

1; Exh. B to Compi.,Aug. 4, 2015,D.E. 1-3. Plaintiff allegesthat Defendantillegally distributed

Plaintiffs copyrightedworks viathe BitTorrentpeer-to-peerfile-sharingprotocol, in violation of
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the CopyrightAct, 17 U.S.C. § 101 etq’ Compl., at¶f 1-2, 32, Aug. 4, 2015,D.E. 1.

Plaintiff assertsthatit doesnotknowDefendant’sidentity; it knowsonly thattheinfringing

actsallegedin the ComplaintwerecommittedusingIP address67.85.98.124. Pl.’s Br. in Supp.

of Mot., at 4-5, Aug. 14, 2015,D.E. 4-4. Therefore,Plaintiff seeksleaveto issuea subpoenato

theappropriateInternetServiceProvider(“ISP”), in this caseOptimumOnline, for the“true name

andaddress”of the accountholderof that IP address. Id. at 4-5. Plaintiff assertsthat the ISP,

having assignedthat IP address,can comparethe P addresswith its records to ascertain

Defendant’sidentity. I4 Plaintiff contendsthat this informationis necessarybecausewithout

it, Plaintiff will haveno meansto determinethe trueidentity of Defendant,and thereforewould

not be able to “serve the Defendantnor pursuethis lawsuit to protect its valuablecopyrights.”

Pl.’s Br. in Supp.of Mot., at 5, Aug. 14, 2015,D.E. 4-4.

II. LEGAL STANDARD AND ANALYSIS

FederalRuleof Civil Procedure26(d)(1)providesthat “[a] partymaynot seekdiscovery

from any sourcebefore the parties have conferredas requiredby Rule 26(f).” The Court,

however,maygrantleaveto conductdiscoveryprior to that conference. Seeid. In ruling on a

motion for expediteddiscovery,the Court shouldconsider“the entiretyof the recordto dateand

the reasonablenessof the requestin light of all of the surroundingcircumstances.” Better

Packages.Inc. v. Zheng,No. 05-4477,2006WL 1373055,at *2 (D.N.J. May 17, 2006) (quoting

Merrill Lynch, Pierce,Fenner& Smith, Inc. v. O’Connor, 194 F.R.D. 618, 624(N.D. Ill. 2000)).

Plaintiff assertsthat it retaineda forensicinvestigator,IPP InternationalUG (“IPP”), to
identify theP addressthatdistributedPlaintiffs copyrightedmaterialanddocumentthe alleged
actsof infringement. $cc Compi.,at ¶ 19, Aug. 4, 2015,D.E. 1; Declarationof TobiasFieser
(“FieserDecl.”), at ¶J5-8, Aug. 5, 2015,D.E. 4-7. Plaintiff allegesthat IPP wasableto usethe
BitTorrentprotocolto downloadoneor morebits of Plaintiffs copyrightedmaterialduring
connectionswith Defendant’sP address. SeeCompl.,atJ19-27,Aug. 4,2015,D.E. 1; Fieser
Deci.,atJ13-15,Aug. 5,2015,D.E. 4-7. Plaintiff furtherallegesthat “Defendant
downloaded,copied,anddistributeda completecopyof Plaintiffs works without authorization

.“ SeeCompL, atJ21, Aug. 4,2015,D.E. 1.
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Courtsfacedwith motionsfor leaveto serveexpediteddiscoveryrequeststo ascertaintheidentity

ofJohnDoedefendantsin internetcopyrightinfringementcasesoftenapplythe“good cause”test.

In re BitTorrentAdult Film CopyrightInfringementCases,No. 11-3995,2012 WL 1570765

(E.D.N.Y. May 1, 2012) (granting limited early discoveryregardinga John Doe defendant);

Pacific CenturyInt’l. Ltd. v. Does 1-101,No. 11-2533,2011 WL 5117424,at *2 (N.D. Cal. Oct.

27, 2011) (finding plaintiff had not shown good causeto obtain expediteddiscovery). Good

causeexistswhere “the needfor expediteddiscovery,in considerationof the administrationof

justice, outweighsthe prejudiceto the respondingparty.” Am. Legalnet,Inc. v. Davis, 673 F.

Supp. 2d 1063, 1066 (C.D. Cal. 2009); accordSemitool, Inc. v. Tokyo ElectronAm., Inc., 208

F.R.D. 273, 275 (N.D. Cal. 2002).

Courts in this District havefrequentlyappliedthe “good cause”standardto permit early

but limited discoveryunderanalogouscircumstances. In Malibu Media, LLC v. JohnDoes 1-

11, plaintiff soughtleaveto servea subpoenademandingthat the ISP in questionrevealthe John

Doe defendants’name, address,telephonenumber, email address,and Media AccessControl

(“MAC”) address. No. 12-7615,2013 U.S. Dist. LEXIS 26217,at *3..4 (D.N.J. Feb.26, 2013).

In thatcase,theCourtgrantedtheplaintiffs requestfor earlydiscovery,butpermittedtheplaintiff

to obtainonly the informationabsolutelynecessaryto allow it to continueprosecutingits claims:

thedefendant’snameandaddress. Id. at *3 TheCourtrecognizedthatneitherpartyshouldbe

left without remedy. On the onehand,plaintiffs claimedto betheownersof copyrightedworks

thatwereentitledto protection. On the otherhand,moreexpansiveandintrusivediscoverycould

have imposedan undueburden on innocent individuals who might not have beenthe actual

infringers. j at *9..11 (citing Third DegreeFilms, Inc. v. JohnDoes 1-110,Civ. No. 12-5817,

2013 U.S. Dist. LEXIS 27273 (D.N.J. Jan. 17, 2013)). Therefore,the Court grantedplaintiffs

limited, early discovery, i.e., the namesand addressesof the subscribersbut not the email

addresses,phonenumbers,or MAC addresses. Id. at *3 Other courts in this District have
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reachedthesameconclusionandhaveimposedsimilar limitations. See,e.g.,Malibu MediaLLC

v. Doe, No. 14-3874(WJM) (MF), Order(D.E. 7), at 4 (D.N.J. Sept.2, 2014) (limiting subpoena

to be issuedbeforeRule 26 conferenceto “the nameandaddressof Defendant.”);Malibu Media,

LLC v. Doe,No. 13-4660(JAP) (DEA), slip op. (D.E. 5) at 2 (D.N.J. Aug. 19, 2013)(limiting the

scopeof a pre-Rule26(f) conferencesubpoenato a subscriber’sname and address);Voltage

Picturesv. Doe, No. 12-6885(RMB) (JS),2013 U.S. Dist. LEXIS 155356,at *9.40 (D.N.J. May

31, 2013) (grantingleaveto servesubpoenarequestingçpjy thename,address,andmediaaccess

control addressassociatedwith a particularIP address);Malibu Media, LLC v. JohnDoes 1-18,

No. 12-7643 (NLH) (AMD), 2013 U.S. Dist. LEXIS 155911,at *9.40 (D.N.J. Mar. 22, 2013)

(restrictingthe scopeof a pre-Rule26(f) conferencesubpoenaby not permittingdiscoveryof the

internetsubscriber’stelephonenumberor e-mail address).

There is good causein this caseto permit limited discoveryprior to the Rule 26(f)

conference. Theinformationis necessaryto allow Plaintiff to identify theappropriatedefendant,

andto effectuateserviceof the AmendedComplaint. The Court certainlyrecognizesthat the IP

accountholdermight not be personallyresponsiblefor the allegedinfringement. However,the

IP accountholdermight possessinformation thatassistsin identifying the allegedinfringer, and

thusthat informationis discoverableunderthebroadscopeof Rule 26. $Malibu Media, LLC

v. Does,No. 12-07789(KM) (MCA), 2013 U.S. Dist. LEXIS 183958,at *24 (D.N.J. Dec. 18,

2013) (“The Court notes that it is possiblethat the Internet subscriberdid not downloadthe

infringing material. It is also possible, however, that the subscribereither knows, or has

additional information which could lead to the identification of the alleged infringer.

Accordingly, the Court finds that the informationsoughtby the subpoenais relevant.”); see

Malibu MediaLLC v. Doe,No. 14-3874 (WJM) (MF), Order(D.E. 7), at 3 (D.N.J. Sept.2, 2014)

(quoting Malibu Media. LLC v. Does, No. 12-07789 (KM) (MCA), 2013 U.S. Dist. LEXIS

183958,at *24 (D.N.J. Dec. 18, 2013)).
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Accordingly, theCourtdeterminesthatgoodcauseexiststo allow Plaintiff to discoverthe

nameand addressof the IP subscriber. That information servesthe purposesoutlined above,

while also taking into considerationthe impactthat disclosuremight haveon a subscriberwho is

not personallyresponsiblefor the allegedinfringement. Therefore,the Court grantsPlaintiffs

motion [D.E. 4]. Plaintiff mayserveOptimumOnlinewith a subpoenapursuantto FederalRule

of Civil Procedure45 that is limited to obtainingthe nameand addressof the subscriberof IP

address67.85.98.124.Plaintiff may not seek the subscriber’s telephonenumber(s), email

address(es),or MAC addresses. Plaintiff shall attacha copyof this LetterOpinion andOrderto

the subpoena. Plaintiff shall limit its useof the informationto this litigation, andPlaintiff shall

be preparedto provide copies of the responsiveinformation to any defendantwho entersan

appearancein this case.2

So Ordered.

s/MichaelA. Hammer
UNITED STATESMAGISTRATE JUDGE

2 Before filing an AmendedComplaint naming a specific individual as a defendant,

Plaintiff shall ensurethat it hasan adequatefactualbasisto do so. By permittingthis discovery,

theCourtdoesnot find or suggestthatPlaintiffmayrely solelyon thesubscriber’saffiliation with
the IP addressin questionasthe basisfor its claimsor its identificationof the specific individual
asthe defendant.
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