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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SECURITIES AND EXCHANGE
COMMISSION,,
Civil Action No. 15-6076
Plaintiff,

V.
OPINION
ARKADIY DUBOVOY, et al.,

Defendants.

ARLEO, UNITED STATES DISTRICT JUDGE

THIS MATTER comes lkfore the Courby way of Plaintiff Securities and Exchange
Commission’s (“SEC) motion for a preliminary injunctiorfreezing asset@gainst certain
Defendantsn the above-captioned matter [Dkt. Nos. 12, 33]. fEhevant Defendants are David
Amaryan, Intertrade Pacific S.&Intertrade”), Ocean Prime In¢’Ocean Prime”) Coppestone
Capital, and Copperstone Alpha Fugdllectively, “Amaryan Defendants”)For thereasons set
forth below, theSECs motion iSGRANTED.

l.  FACTS
A. General Background

This civil enforcement actiorarises froman allegedlyfraudulentscheme to trade on
nonpublic earnings information obtained by hacking into newswire company servéues.
Amaryan Defendants are a subsed tdrger group dbefendantsccused of trading dhehacked

information (“Trader Defendants’) They arean inteconnectedgroup of foreign trading
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companies or funds all controlled by Mr. AmaryageeDkt. No. 28, Am. Compl. { 115.
Intertrade and Ocean Prime are proprietary trading funds established nitigte\Brgin Islands
with principal places of business in Moscow, Russian Federatwn{§ 3-37. Copperstone
Capital, another Cayman entity, manages Copperstone Alpha Fund, a hedge fundhestiablis
the Cayman Islandgd. 1 3%-35.

The structure of thallegedly fraudulenscheme is as follows. Newswire Service 1
(“Marketwired”), Newswire Service 2 (“PRN”), and Newswire Service 3 (“Busmwag”)
provideendto-end content, news production, and distribution servicéiseioclients, including
manypublicly-traded companies (also known as “issuersthe United Statesld. 11 5355; Tr.
15:3-8. Part of their distribution services entail editing and releasing isguess releases, which
contained quarterly earnings data and other important financial informddoffj.67. After an
issuersubmitsa draft press release to the Newswire Services, but befsrdisseminated to the
public, the Newswire Serviseelectronically store the release on its serversid. | 68.
Accordingly, for each press release, thésea window oftime betweenthe submission and
publication of the releasghe “window”). Id. { 70. Thatwindow variesbetween a number of
minutes and a number days. Id.

From2010 to 2015, two Defendants (“Hacker Defendants”) took advantage of this window
by hacking into the Newswire Services’ computer systems and stdaimgands gbress releases
prior to their publication. Id. 1 55, 71 The Hacker Defendantshen allegally passed the

information (directly or indirectly) tthe Trader Defendantscluding the Amaryan Defendants

1 Mr. Amaryan resides in Moscow, Russiederation He is the CEO of Defendant Ocean Prime
and the sole directaf Defendantdntertrade and Copperstone Capital. § 33. TheSECalleges
that Intertradeowns all shares of Copperstone Capitdiyough Mr. Amaryan testified that
Intertrade relinquished its ownership in 2014. Comparneitti. Tr. 200:16-20.
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who traded on that information before the press releases were publicly (f$suwethdow”). 1d.
1 71. When the Trader Defendants placed thesandow trades, they often did so within minutes
of each otherlId. 1 149-221 After the press releaseereissuedthe Trader Defendantgould
close thée trading positions within a matter of dayfd. § 71 Dkt. No. 84, Declaration of Dr.
Eugene Canjels (“Canjels Declf)112

The Hacker Defendants were not always ablsitaultaneouslyaccess each Newswire
Service’s networks, howeveld. { 74. Depending on their access, the Hacker Deferidhefs
of unpublished press releases oscillated between the three Newswire Seldicd$e Trader
Defendants’ trading activity largely mirrored this access, meaning whenaitleeHDefendants
only had access faress releases from a certdlawswire Sevice, the TraderDefendants traded
in the securities of the issuers whose press releases were stoléndiNewswire Serviceld. |
75.

Through this fraudulent scheme, the Trader Defendants realized over $100 nidlion.
222. The Amaryan Defendants, in particular, allegedly reaped over $8 nillibigotten gains.
Seeid. 1 102.

B. Procedural Background

This case was initially filedn August 10, 2015. Dkt. No. Dnthe same daythis Court
entered a temporary restraining order freezing agSé®©0”) and an order to show causgainst
all Defendants, includinBavid Amaryan, Intertrade Pacific S.AndOcean Prime Indkt. No.
12. On August 23, 2015, th&EC filed an Amended Complaint assing allegations against

Defendants Copperstone Capital and Copperstone Alpha BkidNo. 28. The following day,

2 This process of opening a trading position and closing it within a matter cf-dayslly, three
days or less, in this casas referred to as ‘@®horttermroundtrip” transaction SeeCanjels Decl.
19 10-11.



the Court entered BRO and Order to Show Cause against@opperstonentities Dkt. No. 33.
Both the SEC and the Amaryan Defendanssibmitted briefings with voluminous exhibits
advance of therpliminaryinjunction hearing.

The Court heldhe preliminaryinjunction hearing on October 8, 2015. During the hearing,
the Court heard testimony fronynn O Connor andDr. Eugene P. Caelison behalf of th&SEC
and fromDavid Amaryan Daniel R. Fischel and David Papaziaron behalf of the Amaryan
Defendants.

C. EvidencePertaining to the Amaryan DefendantsHearing

In their briefing and testimony, theEC offered evidenceelating to the timing of the
Amaryan Defendants’ trading activityfsee generall{pkt. No. 5, Declaration of Lynn O’Connor
(“First O’Connor Decl.”); Dkt. No. 35, Declaration of Lynn O’Connor (“Third O’Connor Dgc
Dkt. No. 84,Declaration of Lynn O’Connd{‘Fourth O’Connor Decl.”); Tr. 11:280:8 Trading
in their accounts oscillated along with the Hacker Defendant’s access-poilgieation press
releases from the three Newswire Servidasst O’Connor Decl. 11 561; Third O’Connor Decl.
1 11 When the Amaryan Defendants traded in the securities of companies who submigted pres
releases to the Newswire Services, they almost always traded in the narrcawvahdime
between upload of the press release and its public dissemination. First O’Conngifi&c¢ 81
86, Third O’'Connor Decl. 11 The SEC also identified similarities between the Amaryan
Defendants’ trading and the trading of other Defendants, including Bering Explond Ltd.

(“Bering”), a group of traders known as the Dubovoy @alaspen Capital Partners Limited, and

3 At the hearing, the parties submitted Dr. Canjels and Mr. Fischel as expertsColite
determined thaboth individuals were qualdd to serve as experfsr the prpose of the
preliminary injunction hearing. Tr. 103:204:10 (qualifying Dr. Canjels); Tr. 181:282:11
(qualifying Mr. Fischel).



Nikolai Slepenkov, an employee of Copperstone Capital who also owns Defendant Escada
Logistics Ltd. First O’Connor Decl. 1 100-172; Fourth O’Connor Decl. 1 3-11.

The SECalso offered statistical analysis of the Defendants’ trading actigngwcted by
Dr. Canjels. See generallfanjelsDecl.; Tr. 55:11104:10. Dr. Canjels reached the following
conclusions regarding the Amaryan Defendants’ trading activity from OcRild& to February
2014: (1) trading in the Amaryan accounts concentrated around the public dissemination of
earnings news; (2) trading in their acots almost always commenced a#ierews release was
uploaded and appeared to be triggered by the upload; (3) trading in the accounts almost never
occurredaround earnings releases that were uploaded to the Newswire Servicegaftarkéts
closed and disseminated before the markets opened the next day; and (4) tradiagcouhts
mirrored trades that occurred in accounts held by other defendants, suggestingythadréhe
trading in advance of press releases based on the same or similar infarrGatigels Decl. {9
12.

In response, the Amaryan Defendaatgued that their trading activity was not based
insider information, but on investment strategies developed and implemented by thestoogpe
Capital analysts and traderBkt. No. 73, Declargon of David Amaryan (“Amaryan Decl.”); Tr.
192:4196:22. Specifically, they offer evidence of an “impulse trading” strategy, vibah
advantage of the behavior oértain stocks caused by algorithmic trading after the companies
released theiearningsreports and a “pair trading” strategy, which involves matching a long
position with a short position in a pair of highly correlated securitlamaryan Decl. 11 4563.
Theysubmittedevidencédrom Mr. Amaryan and David Papazian, the head of thiéged Kingdom

operations for Copperstone Capital, in support of these strategies. Tr. 223:20-233:9.



The Amaryan Defendants aledferedtheir own analysis of the trading records by Mr.
Fischel. Dkt. No. 74, Declaration of Daniel R. Fischel (“Fischel Decl.”). Mr. Fetebached the
following conclusions: (1) the Related Funds.(Alpha Fund, Ocean Prime, and Intertradadl
a large volume of trading that is not questioned by the $8B0t was common for the Related
Funds to trade in a tight windawvound earnings announcemefi83;the size of the Related Funds’
trades ahead of the questiormgents was similar to or smaller than the trades ahead of other
earnings announcementd;, the Reléed Funds earned a majority of their overall profiitsn
trades that were not questioned by the SBEmany of the questioned trades resulted in losses,
not profits; and (6) &ding in advance of eangs announcements is commdfischel Decl. { 8.

. PRELIMINARY |NJUNCTION STANDARD

TheSECseeks a preliminary injunction to maintain the freeze on the Amaryan Defendant

assets. “A freeze of assets is designed to preserve the status quo by ¢ve dissipation and

diversion of assets.” S.E.C. v. Infinity Grp. Co., 212 F.3d 180, 197 (3d Cir. 2000) (internal

citations omitted). The standard for an asset freeze is not as high as the arsiaidstor a

preliminary injunction. _S.E.C. v. One or More Unknown Traders in Sec. of Onyx Pharm., Inc.

No. 134645, 2014 WL 5026153, at *8 (S.D.N.Y. Sept. 29, 2014). SBEmust show either (1)
a likelihood of success on the merits; or (2) that an inference can be drawnetipairty has

violated the federal securities lanSmith v. S.E.C., 653 F.3d 121, 128 (2d Cir. 2011). The Court

may alsdfactorthe concern that defendants will dissipate their assets or transfer them beyond the

jurisdiction of the United StatesS.E.C. v. Gonzalez de Castilla, 145 F. Supp. 2d 402, 415

(S.D.N.Y. 2007 modified in part sub non&.E.C. v. Duclaud Gonzalez de Castilla, 170 F. Supp.

2d 427 (S.D.N.Y. 2001(xiting S.E.C. v. Unifund SAL 910 F.2d 1028, 1042 (2d Cir. 1990))he




SEC’s burden of proof rises depending on the hardship the injunction would create for the
defendats. Id.

The SECbrings this action allegingolations unde(l) Section 17(a) of the Securities Act
of 1933, 15 U.S.C. 8§ 77q(aR) Section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C.
8 78j(b) and Rule 105 thereunder, 17 C.F.R.&10.10b-5% and(3) Sections20(b) and (e)f the
Securities Exchange Acf 1934, 25 U.S.C. § 78t(b),(e).

Section 17(a), Section 10(b), and Rule #®kprohibit the employment of fraudulent
devices in connection with the offer, purchase, or sale of sesuftursuant to Section 10(b), the
SEChas promulgated Rule 10b-5, which provides in pertinent part:

It shall be unlawful for any person, directly or indirectly, by the use

of any means or instrumentality of interstate commerce, or of the
mails or ofany facility of any national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to
state a material fact necessary in order to make the statements made,
in the light d the circumstances under which they were made, not

misleading, or

(c) To engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any person,

in connection with the puhase or sale of any security.

17 C.F.R. § 240.16%5. The SECmust prove that the defendant acted with scienter, but it need

not prove either reliance or damag&sE.C. v. Lucent Technologies, Inc., 610 F. Supp. 2d 342,

349 (D.N.J. 2009) Section 17(a) provides the sanegcept thatlaims under Section 17(a) may
be premised on “offers” of securities as well as completed s8ke=s15 U.S.C. § 77q; S.E.C. v.

Graulich No. 094355, 2013 WL 3146862, at *5 (D.N.J. June 19, 2Qih®¢rnal citation omitted)



Section 20establishedor liability for aiding and abettingis well ascontrol of others.
Section 20e) provides “[A] ny person that knowingly or recklessly provides substantial assistance
to another person in violation of a provision of this chapter, or of any rule or regukdicedi
under this chapter, shall be deemed to be in violation of such provision to the samasitent
person to whom such assistance is provided.” 15 U.S.C. 8§ 78t(e). Sectiopra0iges “It shall
be unlawful for any person, directly or indirectly, to do any act or thing which it would ae/furhl
for such person to do under the provisions of this chapter or any rule or regulation thereunde
through or by means of any other person.” 15 U.S.C. § 78t(b).

1. ANALYSIS

The Court findsthat theevidencesubmitted by th&ECraises a strongpference that the
Amaryan Defendantsiolated federal securities laws/hich was not rebutteldy the evidence
offered in opposition by the Amaryan Defendan@&yven Mr. Amaryahs residence in Moscow,
there is aconcernthat if the funds are unfrozetiney mightbe dissipated. Finallghe Amaryan
Defendand have not poducedevidence of hardshiih a preliminary injunction is entered

A. The SEC hassatisfiedits burden to maintain the asset freeze

In support of continuing the asset freeze, 8t€C offers evidence of the Amaryan
Defendants’highly suspicious trading activity as well as statistical evidence corroborating the
same. The Court finds this evidence persuasive.

i. Amaryan Defendants’ Trading Activity

The SEC first demonstrated thatluring the relevant period, the Amaryan Defendants’
tradng activity mirrored the Hacker Defendantscillatingaccess to the Newswire Servicdhe
SEC submittedthe following date ranges for the Hacker Defendants’ access to the Newswire

Services. First O’'Connor Decl. § 50; Tr. 1-2:8:20. From March 2Q2 toFebruary2014,the



Hacker Defendants had access to the network and press relellseketwired, but weréargely
blocked access from PRs network. First O’Connor Decl. § 50; Tr. 15:18:10. The Hacker
Defendantshenlost acces$o all NewswireServicesfor approximately 10 monthfpm February
2014until December 2014. Tr. 15:4¥5:1Q Then,on January®0,2015, Businesswire’s network
was hacked. Tr. 16:118. A comparison dthis information with trades made in the Amaryan
Defendants’ acaunts during the same perioelzeat substantial overlapFrom October 17, 2012

to February 20, 2014, all but a few of Copperstone trades were made in companies who submitted
press releases tdarketwired. Tr. 17:915. Copperstone’s accounts then cdasading for
approximately eleven months, until trading began again on January 20jr20aBpanies who
submitted press releases to Businesswire. Tr. 1Z7116Virtually identical trading patterns
occurred in accounts belonging to Ocean Prime and Intertrade. Tr-1I&2Z1 TheSEC
therefore demonstrated that the Amaryan Defendants’ trade tstraggly correlates with the
Hacker Defendant’s access to the Newswire Servibesubsequent loss of access in 2014, and
accessegained in or around the beginning of 2015.

The SECnext demonstrated thtite Amaryan Defendangdmost alwaysraded during the
narrow window of time betwearpload of the press release to the newswire service and the public
dissemination othat press releaseln one represdative exampleon July 23, 208, a public
company calledvMware, Inc. uploaded a press release to Marketwired 209 p.m. and
publically disseminated it at 4tQpo.m. that same day. Am. Compl293-05; Tr. 25:1826:16.
Within that time, Copperstone Alpha Fyi@cean Primegnd IntertradéoughtVMware securities
and profited. Id. 1 205. The bulk of the Amaryan Defendants’ trading during the relevant time

period adhered to this in-window strategy. Tr. 22:8-10.



This trading pattern also overlapsthvihe tradingof other Defendants in the cas&he
SEC provided numerous examples where otlheader Defendanttok positions in the same
guestioned securitiesthe Amaryan Defendants. For example, within a window of approximately
four hours and twenty minutes, t&&C identified positions taken in Edwards Lifesciences by
Copperstone Alpha Fund and Intertrade, as well as accounts belonging to Deféndrnvsy
Group and Bering. Tr. 24:35. At times, other Trader Defendants would takeoaition ina
securityduring the windowwithin mereminutes of the Amaryan DefendantSeeTr. 27:3-13
(identifying inrwindow trading inTIBCO Softwarg. Moreover,of the eleven examples of illegal
trading detailed in the Amended Complaint, the Amaryan Defendants and Beringaletth itr
six of those events, at times within a thremute time period of each other. And of the 136
different inwindow trades made by the Amaryan Defendants from October 2012 to February
2014, Bering made overlapping trades 67 times, Jaspen 93 aimdesie Dubovoy group 36 times.
Canjels Decl., Table 4.

ii. Dr. Canjels’ Statistical Analysis of Trading Activity

To reinforce these findings, ti8ECalso submitted statistical analysisDr. Canjels, who
analyzed trading activity that occurred in advance of the public distributicoropany press
releases by the three Newswire ServicBise Court is persuaded by Dr. Canjel’s findings.

Dr. Canjels analyzed “questioned” or “challenged” trades., roundrip transactions in
the Amaryan accountshat were completed within three days and straddled the public
dissemination of company newsy the three Newswiresagainst trades that did not meet this
criteria. Canjels Decl. 1 11, 13. He compiled informatavnPAmaryan accounts trading from
(1) October 2012 through February 2014, representing the Amaryan accounts tralinguwire

Servicesl and 2, 309 of which were “questioned even{) October 2012 to August 2015,
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representing the Amaryan accounts trading related to all three NewswireeSeavid3) January
2015 to August 2015, representing fmaryan accounts’ trading relatedMewswire Service 3
85 of which were “questioned eventdd. §{ 1213.

For the period ending February 2014, Dr. Canjels concluded that (1) 66 percent of the
money traded in the Amaryan accounts involgedurities with at least onguestioned evefjt
(2) 84 percent of earnings events traded in the Amaryan accounts weretretptedtioned events
and 90 percent of the dollars traded before those eventsaremntrated on “questioned events,”;
(3) the Amaryan accounts generated $4.5 million in net profits tradifiguastioned events,
and (4) excluding a single outlier trattee Amaryan acconts generated $1.3 millian net profits
for unquestioned events between October 204 February 2014ld. § 15, Exs. FL, G1, H-1,

I-1, }1, K-1. The single outlier was a trade in Intercept Pharmaceuticalsniade in January
2014that lasted longethan three days, but which accounted for the vast majority ($22.1 million
of $23.3 million) of new profits that resulted from unquestioned traltk4l 15 Tr. 72:24-73:4.

For the periogxtending toAugust 2015, Dr. Canjels concluded that (1) 62 @etrof the
Amaryan account’s trading was related to securities with at least one “gedsgwant”; (2)
roughly 85 percent of the earnings announcements traded and 93 of the dollars traded bef
earnings announcements were related to “questioned ev@)tdie Amaryan accounts generated
roughly $8 million in net profits trading in “questioned events”; and (4) exclusive of therputli
“unquestioned event” trading in the Amaryan accounts generated a loss of $4.0 millidheover
extended period through August 2018. § 16, Exs. G-2, H2, I-2, J-2, K-2.

For the period coveringnly January 2015 to August 2015, Dr. Canjels concluded that (1)
the Amaryan accounts jointtyaded in 85'questioned eventsall of which involved trading in

advanceof newsreleases by Newswire Service(2) 79 percent of trading in the accounts was
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related to securities with at least one “questioned event’oM@) 91 percent of the earnings
announcements traded and 95 percerhefdollars traded before earnings annoorer@s were
related td‘questioned everits(4) Amaryan accounts generated $3.6 million in net profits trading
in “questioned everitérom January 2015 through August 2015; and (5) outside dfivestioned
events, trading in the Amaryan accourgsnerated a profit of $0.8 million over the period January
2015 through August 20139d. 1 17, Exs. C-3, D-3, E-3, F-3, G-3,3{4-3, J-3, K-3.

The court is persuaded that Dr. Carijefseethodology and conclusions are reliable. Dr.
Canjelsdistinguishedrades based on whether thell into his inwindow criteria Dr. Canjels
determined this by looking toomplete trading time data for all Amaryan accoueksept for
those belonging to Copperstomberehe used trading date datstead of time Tr. 65:1-16.He
also appliedidentical timeframeso each of the three date ranges whemparing questioned
events to unquestionedents. He likewise provideda reasonable basis for omitting tradi®m
hisanalysis As to the outlier trade, Dr. Canjels’ testified that, from a statistical standpdiat)
calculating means and medians, an extreme outlier such as the Intercept tratafigotithe
accuracy of thealculation. Tr. 72:16-74:24Dr. Canjels alssemovedcertain“paired” trades—
i.e.,trades placed gmrt of a strategy whetbe Amaryan Defendank®ught two related securities
and held them for longer than thréays—from the “questionable” lisbecause they were
inconsistent withhis criteria SeeTr. 90:491:7; 211:22213:19. Lastly, contrary to arguments
raised bythe Amaryan Defendants at the hearing, the fact that Dr. Canjels’ opinion sis&abli
strong correlationsas opposed to causation, about trading pat@oes not render his findings

unreliable. S.E.C. v. Compianinternacional Financiera S.ANo. 134904 2011 WL 3251813,

at *9 (S.D.N.Y. July 29, 2011(grating asset freeze whes&Cdemonstrated suspicious trading

patterns and timing) Accordingly, the Couris persuaded by Dr. Canjels’ findings.
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In sum, between evidence of the Amaryan Defendants’ trading pattetrtseastatistical
analysis offered by Dr. Canjels, the Court finds thatS&B€ has provided sufficient evidence to
infer that the Amaryan Defendants havelated the federal securiféaws

B. The Amaryan Defendants’evidenceis not persuasive

In response e Amaryan Defendantontends thalWr. Fischel's expert analysis aide
existenceof a legitimatetrading strategynegate any suspicion that arises from 8ECs
evidence! The Courdisagrees

I. Mr. Fischel's Statistical Analysis of Trading Activity

Mr. Fischel purports to show thtite pattern and profitability of the questiongddes are
indistinguishable fronthose of thenon-questioned trades. Fischel Decl. {He also opines that
trading in advance of earnings announcements is comrtbnHis analysis, however, suffers
from fundamental methodological flaws.

1. Analysis of Trading Pattern

Mr. Fischel found thatl) approximately twethirds of the trading analyzedasunrelated
to the alleged schemeEischel Decl. § 1415; (2)the Amarayn Defendantsaded shortly before
approximately 118 unique earnings announcements that were not challenged by HrelSBG
unique earnings announcement that were challendefl16 and(3) the Related Funds traded an

average of $1.9 million in challenged securities compared to $2.4 in unchallenged setuifties

4The Amaryan Defendants also argue thaGBE€Efailed to showdirect evidence thahe Amaryan
Defendantsvere connectedotthe Hacker DefendantsThe Court disagrees. TI8ECis not
required to provide such evidence in order to obtain a freeze on the Amaryan Defendetsts’ ass
The SECmay rely on circumstantial evidence, of which it has provided substantial am&eats
S.E.C. v. Johnson, 174 F. App’x 111, 115 (3d Cir. 2gp6éymitting reliance on circumstantial
evidence to prove cas&.E.C. v. Unifund SAL, 910 F.2d 1028, 1041 (2d Cir. 19p@ymitting
asset freeze where SEC identified tippee but not tipper).
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19. Mr. Fischel derived these figures by comparing trades thadBt@deemed illicit with all
trading activityfor the Amaryan accounts.

In reaching these conclusiommmweverMr. Fischel used differertiime periodso compare
guestionedandunquestioned eventdvir. Fischel based his data on tBECs preliminary list of
319 “questioned” tradadentified in the Amaryan accounts frabttober2012 toFebruary 2014.
For the purposes of identifying “unquestioned” events, however, Mr. Fischel incllideties
madeby the Amaryan Defendantisrough 2015 Tr. 162:25165:9. He thereby extenddtie data
set forthose entities monthiseyond the timeframe used for “questioned” events.

Mr. Fischel suggests that the use of dissinutanparator groups “standard methodology
in academic literature.” Tr. 165:225. But Mr. Fischel offers no specific academic citation or
support for his analysis. Whesskedwhether he coulchave restrained the data set for
unquestioned trades to the period provided byStB€, Mr. Fischel responded:

A. Could have done that, but | don't think that woliddve been as
methodologically sound as what | did.

Q. And what are you basing that on besides yxperience?Do

you have any article that you would citehat would say you would

need to increase the period domger to the time ped that you

chose?

A. Not that specific, but i standard in the econoniiterature on

insider trading to compare the resultscbillenged trades with a

benchmark that results in-aatime period or a different series of

events, whatever, tharen't challenged, and that's exactly what |

did.
Tr. 166:25167:10. Absent any showing of support beyond personal preference or experience, the
Court gives little weight to Mr. Fischel’s decision to use inconsistent time frames.

Nor doedVir. Fischelprovide abasis fordeemingtrades made after tf&=Cs preliminary

two-year periodas “unquestioned. Mr. Fischel testified that his assumption was appropriate
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because thEECdid not originally list events after 2014 as challenged events. Tr. 1&4:18ut
his response is belied by the Amended Complaint, which indicates the Hacker Dé&fenda
attempted to hack into the Newswire Services in 2015. Am. Compl. 1 10, 55; Tr1B68The
SECalsoexpressly statetb counsel for the Amaryan Defendatitatthe twoyear perial was a
preliminary list that wasubject to change as reseaveentforward. Tr. 167:1619. And when
guestioned by the Court whetlibe SECs new information on questionable trades in 2015 would
change his analysis, Mr. Fischel redlie€[i]f there were a list of trades thtte S.E.C. was
challenging . . yes, | would perform a different analysis.” Tr. 16723 Accordingly, the Court
gives little weight to Mr. Fichel's assessment of the Amaryan Defendaadishg pattern.
2. Analysis of Profitability

Mr. Fischel’s conclusioabout theprofitability of questioned and unquestioned trades also
suffers from methodological defects. Mr. Fischel found that thatchallenged trading generated
$3.9 million in profits, while the remainder of the trading generated $25.4 million of thie®e
Funds’ profits. Fischel Decl.  21. However, Mr. Fischel failed to disisihga single anomalous
trade that accountedrfirtually all the $25.4 million in unchallenged profité&\s Dr. Canjels
identified in his declaration, the vast majority of the unchallenged profitatareutable to a
position held in Intercept Pharmaceuticals Inc., which earned roughly $22 rfollitte Amaryan
Defendants. Canjels Decl. § 15, Ex2KMr. Fischel offers no reason for keeping the anomalous
trade besides it being “part of the overall profitability of the tradingegjyat Tr. 178:1011. Yet
Mr. Fischel testified that he did nase a regression analysis or any type of econometric tool to
analyze thesegades. Tr. 180:2181:1. Accordingly, the Court gives little weight to Mrsdfiel's

profitability assessment.
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3. Industry Custom

Mr. Fischel also argues that investors frequently trade in the periodsmlingearnings
releases and that this activity typically increases trading volume. FiSelel | 2327. The
Court is not persuaded.

Mr. Fischel incorrectly frames the argument. T3EC does not allege the Amaryan
Defendats violated the securities laws because they traded “in the periods surroundinggarni
announcements. TI®EChas offered substantial evidence, explained above, tying the Amaryan
Defendantso trades made itheprecise window between when press releases are uploaded to the
Newswire Services and when they are publisi&eeSec. 11l.A.i,supra MoreoverMr. Fischel's
opinion rests ohe assumption that investors trade in anticipation of earnings reldagesd,
as theSEC acknowledges, markets are often informed that a company will report gsiinin
advance of the day those earningsrateased Tr. 28:1117. But this does not explain how the
Amaryan Defendants were able to makewindow tradeson unantipated earnings
announcementsthat is, earnings releasthat compaies did not preannounce and therefore of
which the market was not awareSee Tr. 28:130:6 (explaining trade made by Amaryan
Defendants and several other Trader Defendants on sur@msags announcement). Mr.
Fischel's opinions about industry custametherefore not persuasive.

ii. Legitimate Trading Strategy

The Amaryan Defendants also assert that their usdegfitimate trading stratggcalled
“impulse” tradingexplainstheir questioned trading activity. This also does prewail

Mr. Amaryan claims that “impulse” trading is an investment strategytdb&tadvantage
of specific market inefficiencies that revolved around earnings announcemengyafinbecl.

11 4849. It identified exaggerated movements in certain stock prices before earnings
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announcements and entered trades on those stocks with the expectation that the pesalti
movement after the announcement would correspond to the exaggeletifhm9.

The Amaryan Defendants offer no credible evidence to support this explanation. Mr.
Amaryan provided a spreadsheet document allegedly created in 2012 thaedlstucks tht the
Amaryan Defendants were monitoring as part of their impulse strategy. &ubthment
provided to the Court was a snapshot of the spreadsheet taken “recently,” not in 2012. T+. 216:20
23. It therefore does not reflect the impulse strategy as it existed dugitighthof the alleged
newswire hacking. Moreover, given serious questions about Mr. Amaryan’s credibdiCourt
does not find his testimony persuasiv&eeTr. 201:7-204:7.

Mr. Papazianproduceda series ofchartsduring his testimonypurporting to show a
contemporary aalysis of questioned trades made in 2012ad4 Tr. 229:1324; Defs.’ EX. G
But Mr. Papazian providedo authority for the creation ¢iiesecharts, he was unable to identify
who prepared them or when they were preparedhartdstified thatharts were only created for
certain trades but not others, creating an incomplete reSaellr. 231:9223:10. Therefore the
Court attaches little if any weight to these documents.

C. Hardship to Amaryan Defendants

Finally, any hardship the Amaryan Defendants may suffer because agshbt freeze does

not justify lifting the restraintMr. Amaryan asserts that he suffers from reputational and financial

harmbecause of this lawsuit. Amaryan Decl. 198382 None ofMr. Amaryan’sstated harmare

> Mr. Amaryan stated in his Declaration that Ihad never heard of any of the Trader Defendants
named therein, with the exception of Nikolai Slepenkov and Edoagiatics LTD” Amaryan

Decl. § 6. But th&ECproducedigned greementsvhereby Mr. Amaryan and Defenddvaxim
Zakharchenkaoserved as investment advisors under Bering Capital Partners and an unsigned
agreement for the two to serve as investment advisors for Defendant BeriogeEkpihd.Fourth
O'Connor Decl. 1 10, Exs. 169, 170his fact calls Mr. Amaryda credibility into question.
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attributable to the freeze itselEeeid. § 82 And Mr. Amaryan’s assertion that the Copperstone
Alpha Fund has lost $1.5 million of its value since theitutddn of this action does littlgiven
that he has $300 million in assets under management. Fourth O’Connoff R4cEx. 180
Finally, the fact thaMr. Amaryan who controlsthe foreign entitiedjvesabroad raises serious
concern thahe may transfercorporatefunds beyond the Court’s jurisdiction addsipatethe

assets available for any eventual award. Gaeezalez de Castilld45 F. Supp. 2d at 420-21.

The SECrequests that thBreliminarylnjunction remain in effect until entry of a Final
Judgment in, or other final disposition of, this action. The Court, in its discretion, deems the

duration appropriateSeeS.E.C. v. Unifund Sal, 917 F.2d 98, 99 (2d Cir. 199D) fashioning

preliminary relief, district courts retain ample discretion to assess all thene®@xamstances
and, in those casavhere th&EChas demonstrated entitlement to a freeze order, to determine the
coverage, terms, and duration of that order.”).
V.  CONCLUSION
For the foregoing reasons, tB&Cs motionfor a preliminary injunctions GRANTED.
An appropriate order accompanies this Opinion.
Date: Octobel 6, 2015 [s/ Madeline Cox Arleo

Hon. Madeline Cox Arleo
UNITED STATES DISTRICT JUDGE
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