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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SI POWER LLC, a Delaware Limited

Liability Company, Civil Action No. 15-6101 (ES) (JAD)

; Plaintiff, OPINION

: SUA SPONTE RECONSIDERATION
PATHWAY HOLDINGS | OF THE COURTS OPINION DATED

MANAGEMENT V, LLC, a Delaware MARCH 31, 2016 (ECF NO. 16)

limited Liability Company, and JAMES
PLANTE,

Defendants.

JOSEPH A. DICKSON, U.S.M.J.

This matter comes before the Court upon Defendants Pathway Holdings Management V,
LLC (“Pathway Holdings”) and James Plante’s (collectively “Defendants”) appeal of this Court’s
Opinion and Order on Defendants’ Motion to Transfer Venue to the United States Southern
District of California pursuant to 28 U.S.C. §1404(a). (ECF No. 18). This Court advised the
parties of its decision to sua sponte reconsider the Opinion and Order entered on March 31, 2016.
(ECF No. 21). In accordance with Rule 78 of the Federal Rules of Civil Procedure, the Court
heard oral argument on October 24, 2016. Upon careful consideration of the parties’ arguments,
submissions and for the reasons stated below, the Court’s Order and Opinion denying Defendants
Motion to Transfer this case to the Southern District of California, (ECF No. 16, 17), is

REVERSED and Defendants’ Motion to transfer is GRANTED.
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L BACKGROUND ‘

Plaintiff SI Power LLC (“Plamtlff”) is a hrmted hablhw comparr} 1ncorporatpd in
Delawaxe with its principal place of business in New Jersey. (Compl ECF No. 5-1 1] 1).
Defendant Pathway Holdings is afhmlted liability company, 1ncorporated in fDelaware‘w’hh its
principal place of business in Cahfomla. (Id. § 2). Defendant Plahte 1s domxmled in Cahforma
and is the principal and/or ma.nagdr of Defendant Pathway Holdmgs and the founder president
and CEO of nonparty Pathway Genomlcs Corporation €“PGC”) (](_1_ 93, 4; g’lante Decl ECF
No.2-2,911).

a. 2011 Stock Pul_'g ase Agreement Bgtween Plam’g tiff and P!GC

l

Plaintiff purchased shares of Series C Preferred Stock of PGC undei a stock purchase

agreement dated September 9, 2011 (the “2011 Stock Purchase Agmement”) (Compl ECF No.

53-1, § 6; Plante Decl., ECF No. 2- 2 Ex. 4). The 2011 ‘Stock Purchase Agreement was beMeen
Pathway Genomics Corporation and Plaintiff. (Plante Decl., ECF No. 2-2, ‘Ex 4). Paﬁlvmy
Genomlcs Corporation is not a pa.rty to this suit. (Compl., ECF No. 5 1). Plau'mff alleges tl'iat the
purchase of the Series C Preferred Stock was based “on mlsleadmg mformatlon as to the svalue of
such investment provided to [Plalntlﬂ] by Defendants.” (Compl., ECF No. 5«1 9 6). 'I'he 2011

Stock Purchase Agreement contains the following forum selection oﬁause
?
This Agreement is to be construed in accordance w1th and goverhed I
by the internal laws!of the State of Califérnia w1thout giving effect
to any choice of law rule that would cause the application of the laws
and any jurisdiction other than the internal laws of the Statd of
California to the rights and duties of the parties. All disputes snd
controversies arising out of or m connection with this
Agreement shall b¢ resolved exclusively by the state and fed¢ral
courts located in San Diego County in the State of Califorpia,
and each party hereto agrees to submit to the jurisdiction of said
courts and agrees that venue shall lie exclus1v¢ly with such
courts.

;
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(Plante Decl., ECF No. 2-2, Ex. 4, § 6.3) (emphasis added). The 2011 Stock Ptirchase Ag?eénient

also contains a provision relating tci the successors and assigns of thé agreemert:
Except as otherwise provided herein, the terms and conditions of
this Agreement shal] inure to the benefit of and be binding uponithe
respective successors and assigns of the part1§:s (mcluding
transferees of any Shares). Nothing in this Agreement, expres§ or
implied, is intended:to confer upon any party other than the p
hereto or their respective successors and assigns any nagts
remedies, obligations, or liabilities under or by gfeason of this
Agreement, except as expressly provided in this Agréement.

(Plante Decl., ECF No. 2-2, Ex. 4, § 6.2) (emphasis added). P
b. 2014 Stock Pugchase Agreement Between Plggnff and: l@efendant ¢
Pathwax Hold!gg : b

{

In 2014, Plaintiff, “through its sole owner, Michael Mayman, sought to d1vest 1tself of the
Pathway Genomics shares which 1t had purchased in 2011, and to essentlally t‘ecelve a return of
its purchase price funds” through an amicable agreement with Def?ndant Plaqte. (Compl.,i ECF

‘No. 5-1, 9 8). On July 29, 2014, Plainiff and Defendant Pathw:ay Holdinés entered: mto an
agreement whereby Plaintiff “was t!o deliver back to Defendant PathWay Holdmgs [Pléiniift’ s]
1,174,352 shares of Preferred Stock of [PGC], and, in return, Defendant Pathway [Holdmgs]
would pay [Plaintiff] $2,501,369.76 . in two equal payments -- 51,250 684188 at closmg (the
‘Closing Payment’) and the seconcf payment of $1,250,684.88 on ofbefore October 29, 2()14 (the
‘Deferred Payment’)” (the “2014 Stock Purchase Agreement”). (Compl Et?F No. 591 1[ 9).
Unlike the 2011 Stock Purchase Agreement between Plaintiff and PGC the 2014 Stock Pul‘chase
Agreement between Plaintiff and Defendant Pathway Holdings does not contam a forum se1¢ct10n
clause. (Plante Decl., ECF No. 2- 2, Ex. 4, Ex. 5).

t

Although the Closing Payment was delivered, “Defendant Pathway, tt the dlreéctxbn of

Defendant Plante, breached its oblggatlon to deliver the_Deferred ngment, on; or before Octqber
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29,2014, or at any time since[.]” (Compl., ECF No. 5-1,§ 10). Defexidants conténd that D?fe_ndant
“Pathway Holdings has not made the second payment pursuant to thef Re-Purchq:se Agrcenienft due

to its concern that Mayman lacks standing or any authority to acceptpayment of otherwise a¢t *on
; o

behalf of SI Power.”” (Plante Decl;, ECF No. 2-2, q 12). _; i

¢. The Cogplam

Plaintiff alleged causes of actlons for: (1) breach of contract ) brach of the 1mp11ed

covenant of good faith and fair deahng, and (3) various allegations df fraud. (ECF No. 5) éount

{
i

Three of the Complaint alleges, 1nter alia, the followmg f v §
26.  Defendants made numerous representatlons tb SI Powet in ‘
connection with Defendant Pathways sale and SI Pawer’s orlginal
purchase of Pathway Genomics stock in or about 2011, which
representations wer¢ materially false and/or mlsleadang- including
with respect to Pdthway Genomics operations sales, finangial
statements, and accounting practices-and which wem relied o by :
SI Power, to its detriment, in originally purchasmg the PathWay P
Genomics stock and in connection with ‘its holdingiof such stpck :
through and mcludmg the closing of the 2014 Stock Purc]hse
Agreement. v i : .

27.  Defendant Plante authorized, approved, and (inmmunicat;ed,

and has continued fo authorize, approve, and comrhunicate, stich

false and misleading representations on behalf of and with resgect

to Defendant Pathway and/or Pathway Genom§cs including

affirmative representations, fraudulent omissions and concealment

of material information, and half-truths, and 1nclud1ng in connection

with the sale of securities, including Pathway Geno*mcs stock.: At -

all relevant times, Defendant Plante was acting in hlsfcapac1ty as an o

officer and control person” of Defendant Pathway. | :

28. SI Power (and others) detrimentally rehed on silch
misrepresentations by Defendants in purchasmg and holcﬁng
Pathway Genomics stock

i
i
14

(ECF No. 5-1 at 7).




d. Procedural His !' ory

On June 24, 2015, Plaintiff ﬁled a Complaint in the Bergen Gounty Supénor Court of New
Jersey (Notice of Removal, ECF No. 5). Defendants subsequently removed the actlon to thlS
Court on August 10, 2015. Id. | ' | |
On August 13, 2015, Defendants filed a Motion to Trairsfer Pursuant to 23 US C.
§1404(a) (ECF No. 2). Defenddnts argued that the 2011 Stock Purchase Atgreement”s forum
selection clause desi gnating Cahforma as the approprlate forum shohld apply, tnd that thJs tctlon
should be transferred to the Southern District of California. (Def. Br. ECF No. 2-3). Plamtfff’ ]
opposmon contends that the 2011 Stock Purchase Agréement’s fotum selectton clause does not
apply. (P1. Opp. Br., ECF No. 9- 11) ' i 2
On March 31, 2016, this COurt issued an Opmlon and Order* denylng Defendants Motlon
to Transfer Venue to the Southem District of California. (ECF No 16, 17) There, the COurt
found that the 2011 Stock Purchase Agreement was superseded by the 20]4 Stock Punchase
Agreement therefore, making the elosely related doctrine 1napphcab1e % .
IL. LEGAL STANDARDé ‘
This Court has reconsiderdd Sua Sponte and reverses its ;;revious deéision TI;e Court
finds that the valid forum selection clause contained in the 2011 Stock Purchase Agreement apphes

to the claims in this case and mandates its transfer to the Southem Dlsmct of Cahﬁ)mla

Furthermore, this Court finds that Defendant Plante hastdemonstrated that he 1; closely relded to

! Defendants’ Notice of Appeal focuses on this Court’s prev10us determmatlorr “that the .
transferee provision in the 2011 Stock Purchase Agreement is superseded by the 2014
Repurchase Agreement. In light of the Entire Agreement provision] the Court ﬁnds that fhe :
forum selection clause contained in the 2011 Stock Purchase Agreement does not apply to the
12014 Repurchase Agreement.” (ECF No. 16 at 12). The Court’s ezther analysis regarding the
integration clause is now repudlated for the reasons set forth in Deféndant s brief on Appeal of
that Opinion. ‘

i
f
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} ,§ 4 e
the 2011 Stock Purchase Agreement and Defendant Pathway Holdifgs is a trﬁsferee pursuhint to

- that agreement.

Defendants request that thls Coun transfer this action to the Southem Distnct of Cahforma
pursuant to 28 U.S.C. §1404(a). (Def Br., ECF No. 2-3, at 1). Thls statute pndv1des in pertment
part, “[f]or the convenience of the partles and witnesses, in the mtetest of Justice a dlsmctgcourt
may transfer any civil action to aqy other district or dmsxon where it might have been broight ”
28 U.S.C. §1404(a). The purpose of §1404(a) is to ‘prevent the‘ waste of t1me ene,rgy and

money and to protect litigants, wmnesses and the public against umecessary inconvemena: and

expense.” Van Dusen v. Barras:k 376 U.S. 612, 616 (1964) (mtemal quotmons and C1tatlons

omitted). The decision of whether to transfer a case'is commlmed to the tnal oourt‘s sotmd

discretion. Cadapult Graphic Sys. y. Tektronix, Inc., 98 F. Supp. 2d‘560, 564 @.N.J . 2000);§Days

i

*Inns Worldwide, Inc. v. RAM Lodging, LLC, No. 09-2275, 2010 WL 1540926, at *2 (D.N.J.:April
14, 2010). ” |

i

“When the parties have agreed to a valid forum-selection ¢lause, a d;ktrict court shOuld

ordinarily transfer the case to the forum specified in that clause.” éAtlantic M farine Confstr“ Co.

1

Inc. v. United States Dist. Court, 134S Ct. 568, 581 (2013). Those'forum seleetlon clauSes?“may

be enforced through a motion to transfer under §1404(a) ” Id. at 579 “Wlthlﬂ, this framewprk a
forum selection clause generally 1§ treated as a mamfestatlon of the parties’ preference& a!s to a

convenient forum.” Jumara v. Sﬁg Farm Ins. Co. 55 F 3d 873, 380 (3d Cit 1995). Where a

forum selection clause exists, the Supreme Court has ruled that the gnalysxs chgnges: f
. : ¢ 3 : ;

[A] court evaluating a defendant’s §1404 (a) motion to trangfer
based on a forum-selection clause should not consxler arguménts -
about the parties’ private interests. When parties agree to a forpm ; ;
selection clause they waive the right to challenge &1e preseledted
forum as an inconvenient or less convenient for themselves or q:elr :
witnesses, or for thelr pursuit of the litigation. A court accordrdgly S

i i




must deem the private-interest factors to ' weigh entmely in favor of ;
the pre-selected fotum. As a consequence, a distgict court may o
consider arguments ‘about public-interest factors only T
Because those factbrs will rarely defeat a transfér motion, {the
practlcal result is that forum-selection clauses shou1d¢ control erept
in unusual cases.

[W]lhen a party b0und by a forum-selection clause ﬂouts its
contractual obligatien and files suit in a different forum, a § 1404(a)
transfer of venue will not carry with it the original vénue’s choxce--
of-law rules-- a factér that in some circumstances may affect pubhc-
interest cons1derat1Qns

+

Atlantic Marine, 134 S. Ct. at 581-82. |

[lI. LEGAL DISCUSSIOﬁI

First this Court will con51der whether the forum selection dlause appli?s to the dla:ms at
issue. Defendant argues that Count III of Plaintiff’s Complaint cmtalns frauﬁ claims that stem
from Plaintiff’s purchase of the PGC shares under the 2011 Stock Pdrchase Ag;:ement (EGF No
| 18 at 26). Defendants contend that “Plaintiff explicitly alleges that Defendants made matenally
false and misleading statements “in connection with” Pla1nt1ff s ongmal purchase of PGC stock ”?
(ECF No. 12 at 11) (emphasis removed) Defendants argue that the fraud clamf triggers the forum
selection clause in the 2011 Stock Purchase Agreement and the entlre action shQuld be transﬁ:rred
“even if some of the claims are not subJect to the forum-selection clauSe ” (EQF No. 12 at 16)

Plaintiff, on the other hand,! argues that Count Three does not implicate éle forum seléctlon
clause contained in the 2011 Stock Purchase Agreement because the fraud allegdtlons made aga:mst
the defendants “relate not only to the original 2011 sale of Pathway Genomlcs stock, bdt zﬂso to
SI Power’s holding of such stock through and including the closmg of the 20?4 Stock Puﬁchase

i
Agreement.” (ECF No. 9 at 19). Furthermore Plamtxff’argues that i pven if Count Three reldtes to

:

{




the 2011 Stock Purchase Agreement it is “not seeking contractual nghts and remedles o {ECF

No. 9 at 19). Plaintiff cites to General Environmental Science Corp v Horsfall; 753 F. Supps 664,

668 (N.D. Ohio 1990) to argue that in order for the parties to be bound by ﬂ?e forum selectlon

clause when bringing a fraud claJm-, the party must be able to reasonably foresee being bouhd by

that clause.” (ECF No. 9 at 19). Flitthermore Plamtlff cates to, Ha & :
No 04-cv-1236, 2005 WL 1017804 at *6 (E.D. Pa. Apr. 27, 2005), to argue that in ordet' fOr the
forum selection clause to apply to a tort claim such as fraud, the “v‘iablllty oB the clalms should
depend on the contract containing the forum selection clause. (ECF No 9 at 19) Plamtlﬁ' a‘gues
that even without the 2011 Stocks Purchase Agreement, “Plamtlff' s allegatréns concemmg its
contmued reliance of Defendant’s mlsrepresentatlons through the formatlon of the 2014 Stock
Purchase Agreement, remain v1ablc ” (ECF No. 9 at 20). ’

This Court agrees with Deﬁendant that the fraud-count in Plhmtlff‘ s COmplamt atlses ‘out
of the 2011 Stock Purchase Agreement The forum selection clause s reach in terms ef .the
dlsputes covered, clearly includes the fraud claim. As méntioned ab0ve, the clanse applles to"‘[a]ll
disputes and controversies arising ‘put of or in connection with this ;t\greement; ? (Pla.nte becl
ECF No. 2-2, Ex. 4, § 6.3) (em;hasns added). Furthermore, the Third Clrcult has held that,
“pleading alternate non- contractual theories is not alone enough to avold a forum selectlon dlause
if the claims asserted arise out of the contractual relation and 1mp11cate the contract § terms

x

Crescent, Int’l, Inc. V. Avata: { Communities. Inc., 857 F. 2d 943, 945 (1988)

mlsrepresentatlons alleged by Plaintlff must by logical mference arise out of the 2011 Stock

Purchase Agreement.

i v : B
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Defendants argue that the® forum selection clause also apphes to Plémtrff s bneabh of
contract claims. Defendants contmd “{t]he 2011 Agreement s fomm selectlon clause (“PSC”)
mandates that “all disputes and confroversics arising under or in comectlon w:th that Ageément

¢

must be brought exclusively in the ﬁederal or state courts located in Sm Diego County, Califotn
(ECF No. 31 at 2). Defendants point to Carlyle Inv. Mgmt LLC v, Moonmg_!;th Co. SA, 779 F.
3d 214 (2014), in support of thelr argument that the language contalned in tﬁe forum selectlon
clause, “in connection with,” embraces the breach of contract dlalms. (EfCF No. 31 at 3).
“Because the ‘in connection w1th’ FSC in the 2011 Agreement is ;tt least as broad as the*‘w1th
respect to” FSC in the Carlyle subscnptlon agreement, Carlyle is dlréctly on pomt and dlCtBtQS that
the 2011 Agreement’s FSC embraces Plaintiff’s two breach claims (m addition tb its fraud clalm) ”
Id. Moreover, Defendants assert that “Plaintiff’s two breach clarms mdlsputably stem from the
2011 Agreement even though théy seek to enforce duties expressed and m@phed in the!2014
Agreement ” 1d.

Plaintiff, on the other hand, iargues that Carlyle is dlstlngmshablc from the facts in thl§ case.
“Unhke in Carlyle, the instant dlspute does not involve SI Power seeklng to{ litigate in féderal
court, contrary to two separate chdlce of forum provisions, but, rather SI PoWer s effort ta have
1ts home state’s courts enforce the Deferred Payment prov1s1on in the July 201[4] Agrecment
where that agreement did not exclude that forum choice.” (ECF No 30 at 3) Plaintiff did not
address Defendant’s argument that the language in the 2011 Stock Purchase Agreement’s forum

selection clause can be 1nterpreted to ‘embrace” the breach of contract clalms

In Carlyle Inv. Mgmt. LLC v. Moonmouth Co, SA, 779 l:"t 3d 214 (2014) the ; plamtlff

¢ommenced the action in the DelaWare Court of Chancery. There the plaintiff brought suit agmnst

the defendant to enforce “releasés from liability contained” in'a transfer! agreement and a

1




«
subscription agreement. Defendant Plaza Management Overseas, iremoved tile case to fdderal
court. In response, the plaintiff moved to remand the case back to state court pt.lrsuant to a ﬁ)rum
selection clause contained in the subscnptron agreement The partres were not srgnatorles to the
subscription agreement. Id. at 216 The affiliates of both par,tles were 81gnator1es tb the
subscription agreement. The partles on the other hand, were signatones to the subsequent
“transfer agreements” entered info 'years after the execution of the silbscnptron agreemeﬂt _c_l at
217. The plaintiff argued that the case should be remanded back to tlte Delawarc State courtsr The
Dlstnct Court granted plaintiffs motlon As a result, the defendant pppealed tx) the United States
Court of Appeals for the Third Crrcult The forum selectlon clausetlncluded tﬁe 1anguage, :“W1th
mSpect to this Subscription Agreement. 7 Id. at 220. The Thlrd Circuit fQund that “[c]ourts

generally interpret language in a forum clause encompassing any claims vgrth respedt t{o’; an

g £

agreement broadly to mean “connacted by reason of an established br discoveéable relatizon:;'”i Id.

s

(citing Huffington v. T.C. Grp., LLC 637 F. 3d 18, 22 (1st Cir. 2011) Moreover The fl'hlrd

C1rcu1t found that, “[a]lthough the releases Carlyle seeks to enforce were part osf later agréerhents
the defendants would not have any c1a1ms nor would Carlyle need to seek release from any clauns
but for the original Subscription Agreement that contains the forum selectlon clause.” C A le,
779 F. 3d 214 at 220. The Thrrd ClI‘CUlt affirmed the lower court’s decrsroﬂ and held thBt the

' ﬁorum selection clause in the subscuptlon agreement apphed f ’ x
In the matter at hand, the questlon is whether the breach of dontract clatms in thls'cahe are
“in connection with” the 2011 Agreement Carlyle, 779 F. 3d at| 220 The Court agrees with
Defendants that the language in the forum selection clause is broad and encompasses Plalﬁtlff’s

fWO breach of contract claims. Moreover the parues relatlonshrp stemb from the inltral

investment performed under the 2011 Stock Purchase Agreement. Plamtlff would aoﬁ have

10

et venacr < i ven e
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“brought the breach of contract clailfns “but for” the initial investmenit of stock ‘iigreed upon i'n the
2011 Agreement.” (ECF No. 31 me’)_2 | |

b. Defendants May Invoke the Forum Selection glagse

The next step, then, would be to determine whether the non-‘ 51gnatory Defendants Blante

and Pathway Holdings may 1nvolce the forum selection clause. Defendant Plante arglet that
although he is not a signatory to the 2011 Stock Purchase Agreement he is “clbsely related" and,
therefore may invoke the forum selectlon clause in the contract; “Ordlnaﬁly, a party not a
signatory to a contract cannot be bound by the terms of that contrict Asa general mattet the
“Third Circuit is reluctant to enforCe a contractual clause against a non—party, unless éc&apted

pnn01pals of agency or contract’ mb.ke it appropriate.” Beth Schlffet F ine Phot anphlc Art;, lg

Colex Imaging. Inc., No. 10-cv- 5321 (WHW), 2014 U S Dist. LEXIS 6533§ *9 (D. N J, May

13,2014) (quoting E.I. DuPont de Nemours & Co. v. Bh_pne Pouleno Fiber & R@m Interrge_d@t_e_g

:

S A.S. 269 F.3d 187, 194, 202 (3t Cir. 2001)); Bedwell Co. v. Camden Coimty Improvﬁnent

Auth., No. 14-cv-1531 (JEI), 2014 U.S. Dist. LEXIS 95510, *8 (Df.N.J. July }4, 2014) (~ ﬁxcept
for limited circumstances not prese,tnt here, a contract cannot define ’the legal oi)ligations heé\&en

ﬁvo entities unless those two entitiés are parties to the contract.”).
: -

In the context of forum selectlon clauses, courts in this Dlstnct hav& typxcally himted
enforcement against non-51gnatones to situations in which the non-slgnatory 19 elther (1) a lh.lrd-
party beneficiary of the contract contalmng the clause; or (2) so cloyely relateq to the contrgctual
relationship at issue that the party should be able to foresee that ¢ourts will't'ibnforce the élause

P
§

2 The Court notes that it’s ruling i m thrs section is not necessary to tﬁe ult1materu11ng herelr!
because of its holding that Plante may invoke the forum'selection clause and @yl_e prohlbits
piecemeal litigation. See also sectipn “d.” below denymg Plamtxff’s.leave to axhend the ' |
Complaint. : ; :
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against it. See, e.g., Beth Schlffer F ine Photographic Arts, Inc., 2014 U.S. Dlst LEXIS 65338 at

*9-10; Donachy v. Intrawest U.S. Holdlngs Inc., No. 10 4038 (RME) 20115US Drst LEXIS

79567, *6-7 (D.N.J. July 21, 201 1) (collecting cases ami noting enforcement pf forum s:elecnon

clauses against related parties and 'thlrd party beneﬁmarles) cf. D'Eha v. Gr: j@_d Canbbﬁarl Qo

No 09-cv-1701 (NLH), 2010 U.S. Drst LEXIS 32230, *10 (D.N.J. ’Mar 30, 2010) (notmg that a
non-party to a contract may enforce a forum selection clause contalned in thtt contract “1f that
party is a third-party beneficiary of>the contract or is closely related to the contrhctual relahonshrp
ar dispute such that it is foreseea’ble that the party wrll be bound ). Defqndants argue that

Defendant Plante is so closely-reld;ed to the contractual relatronshrp between ;’lamtlff ahleGC

H

that Defendant Plante should be able to enforce the forum selection clause. (§ ce genergl' lﬁ Def.

Br., ECF No. 2-3, at 9). f ‘ ;
| ; L
Courts in this District havé¢ analyzed the closely related dpctrine and their guidance is

instructive. In Foley & Lewis Racing, Inc., the plaintiff argued that the defenda'nt lacked ctailding

to enforce the forum selection clause because the defe.ndant did qot sign the agreement in his

1nd1v1dual capacity, but rather, as CEO of the company. Folev & L;ew1s Raci : . Inc. v. BLt_ng

2008 WL 544655, *1-2 (DN.J. Feb 27, 2008). The Hon Joseph E Irenas, UtS D.J., found that
an owner and CEO of a company, who signed an agreement with the plamtlff on behalf of his

- company, was so closely related to the contractual relatlonshlp that the foruh selectron clause
applred to him as a third party. Id at *3. :

H
3
e

In Four River Expl., the Hon Joel A. Pisano, U.S.D.J,, remanded a case to the Supenor

Court of New Jersey given the forum selection clause m the pames contract : Four Rlver EE_X_Q

b

LLC v. Bird Res., Inc., 2010 WL 216369 *1 (D.N.J. Jan 15, 2010) In that clse there Were two

defendants, a company and its presildent Id. Judge Pisano found tile company s presrdcnt to be

}
i ¢
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closely related to the contract because he was “very substantially 1nvblved in pr9v1d1ng the servxces
required by the parties’ Agreement [The individual defendant’ s] position als pres1dent ahd his

involvement with the services outlmed in the Agreement make it foreseeablb that he WOuld be
required to appear in a court located in Ocean County, New J ersey » Id. at *3 ;
i

In the matter at hand, Plante has standing to invoke the fotum selectipn clause. ’Plamtlff

alleges Plante was involved in negotlatlons of the 2011 Stock Puri:hase Agreement and “Plante
l
authorized, approved, and comlnumcated and has contmued to authoﬁze approvc and

communicate, such false and mlsleadmg representauons on behalf of ami with resptct to

Defendant Pathway and/or Pathway Genomics...” (ECF No. 5-1, at*8) Moreofer as Presuknt of
l

PGC, Plante executed the 2011 Stbck Purchase Agreerﬁent on behalf of PGC.; There is no deubt
that if Plante had been accused of breachmg the 2011 Stock Purchase Agreemént he would have

no trouble invoking the clause. Aecordmgly, the art of pleading should not deprrve h1m df that

- ? {
right ‘ . i o1

Furthermore, Defendant Pathway Holdings is a transfereel and may Enforce thb t’orum
selection clause. As noted above, the 2011 Stock Purchase Ageement smtes “[e]xcdpt as
otherwise provided herein, the terms and conditions of this Agreement shall mure to the bencﬁt of
and be binding upon the respectwe successors and ass1gns of the pames (mcluding transfer&es of
any Shares).” (Plante Decl., ECF No. 2-2, Ex. 4, § 6.2) (empha81s added) Since Défendant
Pathway Holdings contracted with Plaintiff to re-purchase the PGC shares, Defendpn; is a
transferee and therefore may avaxl itself (and would be bound by) the forum select1on qlause

1

contained in the 2011 Stock Purchase Agreement.

i




c. Jumara Analysis - .g
In determining whether to transfer a matter pursuant to § 1404(a) andibased on thé plam
language of that statute, a court must consider: (1) the converhence of tfle part1es, (2) the

convenience of the witnesses; and (3) the interests of justice. Ragnonox’t v. Sthen Spielber g Inc

16 F. Supp. 2d 481, 497 (D.N.J. ]998) In addition to: these statutory factom, the Umted States
Court of Appeals for the Third Circuit has established a list of pub;irc»and pny‘ate mtere_stsithat a

court should examine when deciding whether to transfer an action:

The private interests have included: plaintiff's forum preference as
manifested in the original choice;  the defendant’s preference
whether the claim afose elsewhere; the convenience of the part1$ as
indicated by their relative physical and financial :condition; ‘the
convenience of thé witnesses—but only to the extent thatithe
witnesses may actunlly be unavailable for trial in ohe of the fora
and the location of tiooks and records (similarly limitd to the extent
that the files could dot be produced in th¢ alternative forum) :

e e e S

The public 1nterests have included: the enforceablhty of | the
judgment; practical:considerations that ¢ould make‘the trial elsy,
expeditious, or inexpensive; the relative admlmstratli'e dlfﬁculty in
the two fora resulting from court congestion; the Igcal interest in
deciding local controversies at home; the public polidies of the fora;
and the familiarity of the trial judge with the apphcable state law in
diversity cases.

4
é

Jumara v. State Farm Ins. Co., 55 F 3d 873, 879-80 (3d Cir. 1995) b

i. The Jumar g Factors Require Granting of le Mon%o Trangeg

Plaintiff argues that in welghmg the private and public mtarest factorﬁ that the Court of

Appeals discussed in Jumara, “courts are to assign the plamtlff’& choice of tforum srgmﬁcant

wergh ” (ECF No. 9, at 13 citing, Mkt Transition Famhtv of New krsev V. Tgena 941 F Supp

462, 467 (D.N.J. 1996)). Howeve(, "[w]hen the parties have agrecd to a valid forum-seldcmon
l

clause a district court should ordlnanly transfer the case to the forum specified m the clause ;Only

under extraordinary c1rcumstanccs unrelated to the convemence of tl'b partles should
; ;
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a §1404 motion be denied.” Atlal_lﬁe Marine, 134 S. Ct. at 581. As ?discussed aibove the Suf)reme
Court has ruled that the analysis ¢hanges when a forum selection iclause exists. Id. at'5§1-82.
(emphasis added).? : ' ;

I

If there is a valid forum selectlon clause entered by the partlds to have diSputes reml#ed in

a partlcular jurisdiction, the forum selectlon clause must be enforced Atlantic Manne 134 S Ct.
at 581. (emphasis added). A forurm selection clause is pnesumpt1ve1§ valid and anorceable unless
the non-moving party establishes!’ "(1) that it is the result of fraud or ovmeachmg, (2) that
enforcement would violate strong publlc policy of the forum; or (3) that enforcqment would in the
particular circumstances of the case result in jurisdiction so serliously mcopvement as to be
unreasonable " MoneyGram Payment Sys. v. Consorcio Oriental, S A., 2003! U S. App: LEXIS
9875 (3d Cir. 2003) (citing oastal Steel Corp. v, Tilghman Wheela rator, Ltd.g 709 F.2d. ldO (3d
Cir. 1983)). Here, plaintiff do&s not argue that the forum selectldn clause 1s 1nva11d ‘Inttead
p1a1nt1ff argues that the forum selectlon clause is not applicable. Therefore ﬂ1e Court docs not
need to analyze the validity of the clause |
The Court must now analyze the public interest factors reléva:nt to D;fendant’szitrein:s;fer
application. As discussed above,;§ the United States Court of Ai)peals for ’.éthe Third? Gjr'cuit
emnnerated those factors in Jumard, 55 F.3d at 879-80. ;Usually, wﬁen decidiré whether?tr&%nsfer

¥
i

3 When conducting a §1404 analysis, the Court usually must decide Whether the transferee |
district would have proper jurisdiction and venue, such that the caseicould have been brouglit in
the transferee district in the first instance. Lawrence v. Xerox Corp., 56 F. Supp. 2d 442, 450
(D.N.J. 1999). Where a valid forum selection clause exists, howevet, it is not necessary for the
“Court to determine whether venue is proper because the parties consented to veue in the: forum.
As discussed, Defendant Plante is dlosely related to the 2011 Stock Purchase Agreement thep
contains the forum selection clause:and Defendant Pathway Holdmgs is a transferee undef the;
2011 Agreement. As all parties are Ebound under the forum selectioniclause they have consented
to venue in the Southern District of California, therefore, obviating ﬁle need fof an 1ndepdndent
ana1y51s under 28 U.S.C. §1391. ; ;
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is appropriate, the movant retains ithe burden of establishing that fransfer is 5ppropriate. ’EIn e
Amendt, 169 F. App’x 93, 96 (3d Clr 2006). However, pursuant to Atlantlc Mghne whena forum
selection clause exists, the “party defymg the forum selectlon bears the burden of establishmg

that transfer to the forum for wh1ch the parties bargained is unwarranted » Atl¢tlc Ma_nm,]34 S.

Ct. at 581. ; ; % x |

ii. Public Ingegest Factors Weigh i m Favor of :! ransfer

Pursuant to Atlantic Manng each of the private interest factdrs "we1gh tntlrer in fayor of

the preselected forum." Atlantic Marlne Constr. Co. v. U.S. Dist. Gouﬁ for thg W. Dist. of Tex

134 S. Ct. 568, 582 (2013). Therefore, only the public interest factbrs are to lie conmdeted See

: Atlantlc Marine, 134 S. Ct. at 582

The Third Circuit has d1rected courts to take cettam publlcs interest” f;.ctors 1nt0‘a0'count
when adjudicating a motion to transfer including: “the enforceablhty of the jpdgment pracl:cal
con51derat10ns that could make the trial easy, expeditious, Or mexpenslve the ! rdlatlve
admmlstratlve difficulty in the tWO fora resulting from court coﬂgestlon tl;e local 1nterest in
dec1d1ng local controversies at home the pubhc policies of the fora, rand the famlhanty of the trial
judge with the applicable state law an diversity cases.” Jumara, 55 H 3d at 879- 80 The Cou.rt will

i } o

address each of these factors in turn _ 5

1. nfgrceabmgx of Judgments i 1

The “enforceability of the Judgment” factor is neutral, as a Judgment reridered in elth&r this

E

District or the Southern District of ‘California could easily be reglstered in another dlstrlct i :
2. Praglcal Considerationy Regardmg Trial ’

“[P]ractical considerations ‘are relevant and warrant transf% if they oxéuld make%thib ﬁial

¢asy, expeditious, or inexpensive. bne practical consideration that shpports traésfer is eﬂiciéncy.”

! £
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Metro. Life Ins. Co. v. Bank One. N.A., No. 03-1882 (SDW), ZOIZUS Dist. ‘?LEXIS 13‘71:%19 *

21 (D.N.J. Sept. 25, 2012). Defendants argue that both PGC and Defendant Pathway Holkimgs
- principal place of business is in Cahfomla which is “likely to be more accessible for the ppmes
~in the Southern District of Cahfomia ” (Def. Br., ECF No. 2-3, at 1]) P1a1nt1ﬁ’s pnnmpal ipbce

of business is, however, in New J ersey While it may be more ac0e831ble for the Defegigg $ to

litigate in the Southermn District of California, Defendants have»not argued why transfer to

California would be more efﬁcrent; especially in light of Plaintiff’s prrnmpal piace of bu3mpss in
New Jersey. This factor is, therefore neutral to the transfer analysrsi. '
: ! v
3. Relapve Administrative leﬁcu_tx -

i

The Third Circuit also requ1res that Courts consider the admlmstratwe dlfﬁdultles
associated with proceeding in e1thet district, in light of the relative docket congestlon of the fbrum
Jumara, 55 F.3d at 879. Defendants argue that aocordmg to thd Federal Gourt Management

. Statrstlcs of 2014, this Court has srgmﬁcantly more cases than the Sbuthem Dlstrrct of Calrt’pmra
and therefore, this factor weighs in zfavor of transfer. (PL Opp. Br,, ECF No. 2- 3 at11- 12) Whlle
- this Court recognizes that both Dlstncts have large caSeloads thrs factor does in fact weigh in
favor of transfer. In June of 2015 the filings in this District tota.led to 10 4?5 while the total
filings in the Southern District of Cahforma totaled to 8,527. See Admlmstrﬁtlve Ofﬁce of the
United States Courts, Federal Court Management Statistics 2014 District Gourts, available at

http://www.uscourts. gov/stanstrcs/table/na/federal court—managemeht-statrstw?/ZOl 5/06/30i3

Additionally, the weighted filings | per judgeship in this. District number 704, Whlle the Southern

]

District of California number 489. ’See Id. This factor welghs in faVor of tranéfer ‘;

;o
¢
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4. Loc Interests /Publi¢ Pbllcles of t Forum
The Court also finds that tm local interests in decrdmg a lodal controvﬂrsy and the Qubhc
policies of the forum to be neutral i m the evatuation of these factors. Defendants concede that these

factors are neutral, (Def. Br., ECF No 2-3, at 12), and Plaintiff farls to address them. Whlle the

Court recognizes that, “if there are significant connections betweq_n a partwélar venue;artd:the

events that gave rise to a suit, this féctor should be weighed in that veirue's favoré” Inre Hg&h ; ann-
7 ; i Cg

La Roche Inc., 587 F.3d 1333, 1338 (Fed. Cir. 2009). The evidence m the recordj does not cstitblish

any such significant connections. h t ? L

5. The ﬂudge Familiarity ’Wrth The éppllcablg@tate Law i

As discussed above, the clarms in the Complaint arise oub of the 20f1 Stock Pu&hase

Agreement and the 2014 Stock Purchase Agreement. Both agreernents conttﬁn a choice df law
clause California law applies to the 2011 Stock Purchase Agreemént and Delaware law apphes
tD the 2014 Stock Purchase Agreenient (Plante Decl., ECF No. 2-2, Ex 4, 2011 SPA, f6. 3 Plante
Decl ECF No. 2-2, Ex. 4, Ex. 5, 1] 9.1). As New Jersey law does: not apply ho this mattei‘ this
factor weighs in favor of transfer. |

After considering the publtc interest factors, thrs Court ﬁnds that tradsfer is appropmate
under 28 U.S.C. § 1404(a). The twerwhelmmg majorrty of factor’s are neutral to this analysrs
Specrﬁcally, the administrative drfﬁculty and choice of law clauses fn the agredments are:th? only
factors bearing weight on this mattbr Furthermore, there is a valid ‘forum selectron clauge in this

matter and Plaintiff has failed to ddmonstrate that extraordinary crrctlmstances exrst to prevmt the

transfer Therefore, this action shquld be transferred to the Southerﬁ District of Calrforma i ,

é '.
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d. Plaintiff’s Mog)n for Leave to File an Amendgd Compl@t is Der_xjeg

Finally, in Plaintiff’s November 1, 2016 reply letter Plamtlﬂ' requested leave to amdld its

complaint and remove without pre_]udrce Paragraphs 26 through 28 Qf Count Il] of the Complalnt
!

Plarntrff contends, “[w]ith such an Amended Complarnt, all remmmng claims \ﬁould denVe tolely

iom the July 2014 Agreement (for breach of contract, for breach of the 1mphed covenant oﬁ g00d

faith and fair dealing, and for fraudulent inducement of that contract » (ECF M) 30at 4}

x

As discussed above, the fomm selection clause would apply even after temovrng dleffraud
claims.  Furthermore, perrmttlng Plaintiff to amend:its Complarnt would 1nv1te pleci:meal
litigation.” See Carlyle Inv. ManaLment LLCwv. Mann;outh CO. SE\ 779 F. 3!1 214, 221 (3d Cir.
2015) (citing Crescent, Int’l, Inc. V Avatar Communities, Inc., 857 F. 2d at 945)) 'Hiez’efore
Plaintiff’s motion for leave to ﬁle an amended complaint is denled. P % ;

IV. CONCLUSION | g

This Court has sua sponte reconsidered the Opinion and Ordiar entered on March 31 2201 6.
(ECF No. 21). For the foregomg teasons the Court’s Opmlon and Order, (E(;F No. 16 17), are
REVERSED and Defendants’ Motlon to Transfer, (ECF No. 2), is: GRANTED An appr(ﬁmate
form of Order accompanies this Oprnlon. “ k ] :

f ]
! - ?
cc:  Hon. Esther Salas, U.S.D.J 3 1 '
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