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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

VETERAN CALL CENTER,LLC, et al.,
Civil Action No.: 15-6257(JLL)

Plaintiffs,
OPINION

HAMMERMAN & GAINER, INC.,

Defendant.

LINARES, District Judge.

Presentlybeforethe Court is DefendantHammerman& Gainer,Inc.’s (“HGI”) motion to

dismiss Plaintiffs’ complaint for impropervenuepursuantto FederalRule of Civil Procedure

12(b)(3), or, in the alternative,to transferthis action to the United StatesDistrict Court for the

EasternDistrict of Louisianapursuantto 28 U.S.C. § 1404(a). Defendantand Plaintiffs both

submitteddeclarationsand exhibits in supportof their briefs. SeeDeclarationof Larry Oney

(“Oney Deci.”) (Presidentof HGI, filed in supportof HGI’s motion); OpposingDeclarationof

GeorgeW. Martin (“Martin Decl.”) (ChairmanandCEO of Plaintiffs). The Courthasconsidered

the submissionsof thepartiesanddecidesthis matterwithout oral argumentpursuantto Rule 78

of the FederalRules of Civil Procedure. For the reasonsset forth below, the Court denies

Defendant’smotion.

I. BACKGROUND

Plaintiff VeteranCall Center,LLC (“VeteranCall Center”) is a Virginia companywith its

principal placeof businessin Piscataway,New Jersey. Compi. ¶ 1. Plaintiff VeteranContact
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Center, Inc. (“Veteran ContactCenter”) is a New Jerseycorporationwith its principal placeof

businessin Piscataway,New Jersey. Id. ¶ 2. Plaintiffs are“a Certified ServiceDisabledVeteran

EnterpriseandMinority BusinessEnterprisethat servicescommercialcustomersandGovernment

agenciesby employingphysicallydisabledVeteransas call centermanagers.”Id. ¶ 7. HGI is a

Louisianacorporationwith its principal placeof businessin New Orleans,Louisiana. Id, ¶ 3.

Defendant“is a risk servicesandclaimsmanagementcompanythatprovidespropertyandcasualty

claimsadministrationservicesnationwide.” Id. ¶ 9.

“On or aboutMay 8, 2013,HGI enteredinto a three-year,$68 million contract(the ‘Prime

Contract’) with the State of New Jersey,Departmentof Treasury,Division of Purchaseand

Property(the ‘State’) to administerthe State’s SuperstormSandyHousing Incentive Program

(‘SSHIP’), a $1.6 billion programin which HGI would be responsiblefor, amongother things,

developmentof an intake and application process,eligibility detennination,loan closings,

disbursingof funds,monitoringandcomplianceandcloseout of theprogram.” Id. ¶ 11. In order

to satisfyits responsibilityunderthePrimeContractwith New Jersey,HGI wasrequiredto setup

a call center“to receivecalls from New Jerseyhomeownersvictimized by SuperstormSandyin

orderto assistthemwith the applicationprocessfor the Sandyhousingprograms.” Id. ¶f 13-14.

HGI choseto fulfill its call centerobligationby subcontractingthecall centeroperationsto a third

party. Id,1J15.

To this end, Mr. Martin of VeteranCall Centerwas contactedin New Jerseyon or about

July2013by QuadelConsultingCorp (“Quadel”) to seeif veteranCall Centerwouldbeinterested

in operatinga New Jerseycall centerrelatedto theNew JerseySSHIPprogram. SeeMartin Decl.

¶J8-10. Quadelhasoffices locatedin New Jerseyandis a long-timeconsultantto HGI. Seeid. ¶
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11 & Ex. 1 (HGI brochuresignedby Mr. Oney). In response,VeteranCall Centersenta proposal

to Quadel, Seeid. ¶ 12 & Ex. 2. The proposalwas preparedin New Jerseyand sentfrom New

Jerseyto Quadel. Id. Subsequently,Mr. Martin met with Quadelrepresentativesin New Jersey.

Seeid. ¶J 14-16 & Ex. 3 (New Jerseypresentationmaterials).

After the meetingsbetweenthe Quadel representativesand the Veteran Call Center

representatives,Quadelsenta LetterofAuthorization(“LOA”) to VeteranCall Centerso thatwork

in New Jerseycouldbeginimmediately,duringthe pendencyof negotiationsof a contract.Id. ¶J

18-21 & Ex. 4. Quadelsentthe LOA to VeteranCall Center’sNew Jerseyaddress.Id. at Ex. 4.

After signing the LOA, Mr. Martin learnedthat VeteranCall Centerwould be enteringinto a

subcontractwith HGI not Quadel. Id. ¶ 22. Therefore,Mr. Martin meetwith and exchanged

informationwith Chip Larkin, HGI DeputyDirectorworking on HGI’s New JerseySandyproject.

Id. ¶ 23. They met in Mr. Larkin’s New Jerseyoffice, and correspondencefrom Mr. Larkin to

VeteranCall Centerwas sentfrom a New Jerseybusinessaddress.Id. ¶ 25 & Ex. 7. On August

19, 2013, Mr. Larkin sent a draft of the SubcontractAgreement to Mr. Martin from his

renewjerseystronger.orgemail address.Id. ¶ 26 & Ex. 8. Mr. Martin assertsthat therewereno

significantnegotiationsof the subcontractas it wasnon-negotiable,but that any discussionsthat

occurredall took placein New Jersey. Id. ¶ 27.

On August23, 2013,Plaintiff VeteranCall Centercontractedwith Defendant“to operate

andmanagethe[New Jersey]Call Center(the ‘Subcontract’).” Id. ¶28; OneyDeci.,Ex. A (“Basic

OrderingSubcontractAgreement”). Mr. Martin executedthe Subcontracton behalfof Veteran

Call Centerin New Jersey. Martin Decl. ¶ 28. The Subcontractstatesthat it is “betweenVeteran

Call CenterLLC with its principal offices at 53 KnightsbridgeRoad,Suite201, Piscataway,NJ.
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• . and Hammerman& Gainer,Inc “ Oney Dccl., Ex. A. The Subcontractcontainsa “paid

when paid” provision requiring paymentto the subcontracter“within fifteen (15) days of.

receiptof paymentfrom the [State] . . . .“ Compi.¶ 40; OneyDecl., Ex. A § 8.5.

AppendixA (“SubcontractGeneralTermsandConditions”)to the Subcontractcontainsa

“GoverningLaw” provisionthatprovides:

The validity, enforceability and interpretation of this Agreement shall be
determined and governed by the laws of the Louisiana without regard to
Louisiana’sconflict of laws principles,regardlessof the actualstatewithin which
servicesmay be performed. Both partiesherebyconsentto personaljurisdiction
andvenuein thecourtsof OrleansParish,or a federalcourt locatedin Louisianaif
any Suit is broughtunderthe termsof or relatingto this Agreement.

Oney Dccl.. Ex. A (Subcontract),App’x A, § 38.1. Appendix C to the Subcontract(“Prime

ContractTermsIncorporatedby Reference.”)alsocontainsan “Applicable Law andJurisdiction”

section,which provides:

This contractandany andall litigation arisingtherefromor relatedtheretoshall be
governedby the applicablelaws, regulationsandrulesof evidenceof the Stateof
New Jerseywithout referenceto conflict of law principlesandshall be filed in the
appropriateDivision of theNew JerseySuperiorCourt.

Id., Ex. A, App’x C, § 5.13. Becauseof thevariousapplicablegoverningdocumentsincorporated

into the Subcontract,AppendixA to theSubcontractcontainsan“Orderof Precedence”provision

that provides:

32.1 In theeventofa conflict in thetermsandconditionsofthecontractdocuments,
the following orderof precedenceshall apply:
32.1.1 PrimeContractTermsandConditionsbetweenPrimeandClient (Appendix
C)
32.1.2 BasicOrderingAgreementbetweenPrimeandSubcontractor
32.1.3 TaskOrders
32.1.4 GeneralTermsandConditions(AppendixA)
32.1.5 FeeSchedule(AppendixE)
32.1.6 Othercontractdocuments
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Id., Ex. A, App’x A, § 32.

“In orderto fulfill its obligationsunderthe Subcontract,VCC screened,hired, trainedand

managedover85 New Jerseycitizensand/oremployees,comprisedprimarily ofDisabledVeteran,

Veterans,Veteranspouses,and Minorities to operatethe Call Center,which was establishedin

VCC’s Piscatawayoffice.” Compl.¶ 18. Paymentfor theseserviceswasremittedto VeteranCall

Center’s New Jerseybank account. Martin Deci. ¶ 37 & Ex. 13; Oney Deci. Ex. B.’ HGI

maintainedofficesin NewJerseyduringtherelevantperiodof theSubcontract,bothseparatefrom

VeteranCall Centeras well as maintainingtwo offices in VeteranCall Center’sfacility. Martin

Deel, ¶J 3 3-34, 49; id. at Ex. 1 (HGI brochure). During the period of the Subcontract,Veteran

Call Centeremployeeshadnumerousmeetingswith HGI employeesand representativesin New

Jersey. Id. ¶J39-42.

“During HGI’s performanceunderthe PrimeContract[with New Jersey],a disputearose

betweenHGI and the Stateover the amountsHGI was billing the State.” Compl. ¶ 20. HGI

acknowledgesthat “[t]he majority of the unpaid funds were for work performedby HGI’s

subcontractors,including [VeteranCall Center].” OneyDecl. ¶ 15. “Notwithstandingthedispute

betweenHGI andtheState,andin accordancewith theSubcontract,VCC continuedto operatethe

Call Centerup throughthe PrimeContract’sexpiration.” Compi. ¶ 24. Plaintiffs assertthatHGI

receivedan interim paymentfrom New Jerseyof $9.5 million in or aboutDecember2013 which

‘Mr. Oneyassertsin his declarationthat “all of HGI’s paymentsto VCC wereremittedto VCC’s
Philadelphiaaddress.” OneyDeci. ¶ 4. However,the invoicesattachedto the OneyDeclaration
clearly indicatethat, althoughthe companyaddresson the invoiceswas Philadelphia,payments
wereto bemadeby wire to VeteranCall Center’sNew Jerseybankaccount. Seeid., Ex. B.
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was to beusedto pay HGI’s subcontractors.Id. ¶ 33. They further assertthat “no portion of the

$9.5 million ‘interim advancepayment’wasdistributedto [Plaintiffs].” Id. ¶ 34.

“On or about February 7, 2014, HGI commencedArbitration proceedingswith the

AmericanArbitration AssociationagainsttheState(the“Arbitration”).” Id. ¶ 25. “Over oneyear

from the filing theArbitration, theStateandHGI settledtheir dispute.” Id. ¶28. “As partof their

settlement,theStateandHGI agreedthat theStatewouldpayHGI $7.625million (the“Settlement

Payment”)as full andfinal paymentfor all invoicesandwork performedby HGI underthe Prime

Contract (the “SettlementAgreement”).” Id. ¶ 29. The SettlementAgreementwas executed

betweenHGI andNew Jerseyon May 7, 2015. OneyDeci., Ex. D. The SettlementAgreement

provided that New Jerseywould pay the settlementamountto HGI to be held in escrowfor a

periodof timebyMcCarter& EnglishLLP in aNewJerseybankaccount. Id., Ex. D, § 1.1 & Ex.

A to the SettlementAgreement(Escrow Agreement). The SettlementAgreementidentified

VeteranCall CenterLLC asa subcontractorof HGI with outstandinginvoices. Id., Ex. D, § 1.2,

1.4. The SettlementAgreemententeredinto by HGI with New Jerseycontaineda provision

providingthat“[ajny actionto enforcethis Agreementshallbebroughtin theStateofNew Jersey.”

Id., Ex, D, § 5,0; seealso Id., Ex. A (Escrow Agreement)§ 13 (“Any action arising out of or

seekingto enforcerights arisingunderthis EscrowAgreementshallbebroughtin thecourtsof the

Stateof New Jersey.”).

BetweenDecember2013 andJuneof 2015, Mr. Martin hasnumerousconversationsand

severalmeetingswith HGI representativesregardingtheunpaidinvoices. Martin Dccl. ¶J44-47.

Mr. Martin was in New Jerseyfor all of the conversations,and the meetingsrelating to the

outstandingamountsdue(whethersomeor all) took placein New Jersey. Id. ¶J44-45.
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Mr. Oneyassertsthat HGI determinedto pay the subcontractorspro-ratafrom the funds

receivedfrom New Jersey. OneyDeci ¶J 13-21. Mr. Oneyfurther assertsthat the decisionon

how to allocatetheamountsreceivedfrom New Jersey“were madeby HGI managementat HGI’s

office in New Orleans,Louisiana,” and that all communicationson this issueoriginatedfrom

HGI’s Louisianaoffices. Seeid. ¶J 13, 22.

VeteranCall Centerrejectedthe amountofferedby HGI to settleits outstandinginvoices.

Id. ¶25. Thus,VeteranCall Centerhasnotbeenpaidits outstandinginvoicesevenafterpayment

to HGI by New Jersey. SeeCompl.¶J34, 36, 38. VeteranCall Centeralso assertsthat HGI has

not paid a 10% retainagethat is due and owing. Id. ¶ 39. As a result of the non-paymentof

amountsthey allegeare due andowing, Plaintiffs filed suit in this Court againstHGI on August

18, 2015,allegingbreachof contractamongotherclaims. HGI movedon September24, 2015 to

dismisstheNew JerseyAction for impropervenueunderFederalRuleofCivil Procedure12(b)(3),

or, in the alternative,to transferthis action to the federalcourt in Louisianaunder28 U.S.C. §
1404(a).

II. LEGAL STANDARD

A. Venue

FederalRule of Civil Procedure12(b)(3) permitsa party to file a motion to dismissfor

impropervenuein responseto a pleading. Fed.R. Civ. P. 12(b)(3). A partymoving for dismissal

bearsthe burdenof showingthat venuedoesnot lie. Myers v. Am. DentalAss ‘n, 695 F.2d 716,

724—25(3d Cir.1982);seealsoGreatWesternMm. & Mineral Co. v. ADR Options,Inc., 434 Fed.

App’x 83, 86 (3d. Cir. 2011) (citing Myers). Under 28 U.S.C. § 1391(b), a civil action maybe

broughtin—
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(1) A judicial district in which anydefendantresides,if all defendantsareresidents
of the Statein which thedistrict is located;

(2) A judicial district in which a substantialpart of the eventsor omissionsgiving
riseto the claim occurred,or a substantialpartof propertythat is thesubjectof the
actionis situated;or

(3) If thereis no district in which an actionmayotherwisebebroughtasprovided
in this section,anyjudicial district in which anydefendantis subjectto the court’s
personaljurisdictionwith respectto suchaction.

In determiningwhere“a substantialpartof theeventsor omissions”occurred,“[t]he test.

• . is not the defendant’scontactswith a particulardistrict, but ratherthe locationof thoseevents

or omissionsgiving rise to the claim.” CottmanTransmissionSystems,Inc. v. Martino, 36 F.3d

291, 294 (3d Cir. 1994) (internal quotationsomitted); see also Bockman v. First American

MarketingCorp.,459 Fed.App’x 157, 161 (3d Cir. 2012)(quotingCottman). Therequirementof

“[sjubstantialityis intendedto preservetheelementof fairnessso thata defendantis not haledinto

a remotedistrict havingno real relationshipto the dispute.” Cottman,36 F.3d at 294; Leroy v.

Great W. United Corp., 443 U.S. 173, 183—84 (1979) (the venueprovision is “to protect the

defendantagainstthe risk that a plaintiff will selectan unfair or inconvenientplaceof trial”)

(emphasisin original). TheThird Circuit hasfurtherexplainedthat “[i]n assessingwhetherevents

or omissionsgiving riseto the [plaintiffs] claimsaresubstantial,it is necessaryto look at thenature

of the dispute.” Cottman, 36 F.3d at 295. For actions sounding in contract, “the factors

determiningwherethe claim aroseincludewherethe contractwasnegotiatedor executed,where

thecontractwasto beperformed,andwheretheallegedbreachoccurred.”Fratov. SwingStaging,

Inc., No. 10-5198,2011 WL 3625064,at *4 (D.N.J. Aug. 17, 2011).
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B Transfer

Where venue is proper, under certain circumstances,a matter may nonethelessbe

transferredto anotherdistrict pursuantto 28 U.S.C. § 1404(a). SeeSalovaarav. JacksonNat ‘1.

Life Ins, Co., 246 F.3d289, 298 (3d Cir. 2001). Transferto anotherdistrict from a propervenue

may be appropriate“[fjor the convenienceof the partiesand witnesses,[and] in the interestof

justice . . . .“ 28 U.S.C. § 1404. However,“[b]efore permitting sucha transfer,a district court

alsomustconsiderall relevantfactorsto determinewhetheron balancethe litigation would more

convenientlyproceedandthe interestsofjusticebebetterservedby transferto a different forum.”

Salovaara.246 F.3dat 297 n.5 (internalquotationsomitted).

Although thereis no definitive list of factorsthatmustbe examined,the Third Circuit has

identifiedcertainprivateandpublic factorsfor courtsto consider.Jumarav. StateFarmIns. Co.,

55 F.3d 873, 879 (3d Cir. 1995). The “private interest” factors include: (1) plaintiff’s choiceof

forum; (2) defendant’spreference;(3) wherethe claim arose;(4) theconvenienceof thepartiesas

indicatedby their relativephysicaland financial condition; (5) the convenienceof the witnesses;

and (6) the locationof booksandrecords. SeeId. The “public interest” factors include: (1) the

enforceability of the judgment; (2) practical considerationsthat could make the trial easy,

expeditious,or inexpensive;(3) therelativeadministrativedifficulty arisingfrom courtcongestion;

(4) the local interestin decidinglocal controversiesat home; (5) the public policies of the fora;

and (6) the familiarity of the trial judgewith the applicablelaw. Seeid. The partymoving for

transfer bears the burden in demonstratingthat a transfer is appropriate,and “in ruling on

defendants’motiontheplaintiffs choiceof venueshouldnot be lightly disturbed.” SeeId.

9



Within this framework,a forum selectionclausegenerallyis treatedas a manifestationof

the parties’ preferencesas to a convenientforum. “In federal court, the effect to be given a

contractualforum selectionclausein diversitycasesis determinedby federalnot statelaw.” Id. at

877. Under federal law, in order for a forum selectionclauseto be enforceable,“the choiceof

forum mustbemandatoryratherthanpermissive.” Union SteelAm. Co. v. M/VSankoSpruce,14

F. Supp.2d 682, 687 (D.N.J.1998). “To assesswhethera forum selectionclauseis mandatoryor

permissible,the court looks to the wording of the agreementand appliesordinaryprinciples of

contractinterpretation.” Id. In short, the Courtmustdeterminewhethertheplain languageof the

contract“unambiguouslystatestheparties’ intentions”to makejurisdictionexclusive. JohnWyeth

& Bro. Ltd. v. CIGNA Int’l Corp., 119 F.3d 1070, 1074 (3d Cir. 1997). In either case,

“[n]otwithstandingthe exactweight given,” a forum selectionclause“is a factor consideredin §
1404(a)motions.” CancerGenetics,Inc. v. KreatechBiotechnology,B. V, No. 07-273,2007WL

4365328,*4 (D.N.J. Dec. 11,2007). However,evenamandatoryforum selectionclausewill not

be dispositivein all cases. SeeJumara,55 F.3d at 880; CancerGenetics,2007 WL 4365328,at

*2 (same).

IlL ANALYSIS

A. Venueis Properin this District

As an initial matter, this Court finds that venueis properin the District of New Jersey

pursuantto 28 U.S.C. § 1391(a)(2). AlthoughDefendantstrainsto framethedisputeand factsas

only tangentiallyinvolving New Jersey,it is difficult to imagine a contractualsituation more

closely tied to New Jerseythanpresentedhere. The contractin disputewas negotiatedand/or

discussedbetweenthepartiesin New Jersey,it wasexecutedin New Jersey,it expresslystatesthat

10



VeteranCall Center’sprincipal offices are in New Jersey,2the purposeof the contractwas to

provideservicesin New Jerseyto New Jerseyresidentsas a subcontractorto a contractwith the

stateof New Jerseyrelatedto SuperstormSandy. Thus, it wasNew Jerseystatefunds that were

paid to HGI for servicesprovidedby VeteranCall Centerfor thebenefitof New Jerseyresidents.

Additionally, prior to the allegedbreach,Plaintiffs werepaid for their servicesby HGI by

wire into their New Jerseybankaccounts. During the relevantperiodof the contractwith New

Jerseyand the subcontractwith VeteransCall Center,HGI maintainedoffices and employeesin

thestateofNew Jerseyaswell ason theNewJerseypremisesofVeteranCall Center. Discussions

and meetingsbetweenVeteranCall Centerand HGI relatedto HGI’s non-paymentof invoices

occurredin New Jersey. Furthermore,after HGI andthe Stateof New Jerseysettledthe dispute

relatedto the Primecontract,the stateof New Jerseydepositedfunds in an escrowaccountat a

New Jerseybank.3 HGI has acknowledgedthat the majority of thesefunds were for unpaid

subcontractorinvoicesrelatedto theNewJerseywork. And, HGI signedat leastthreeagreements

with the stateof New Jerseywith mandatoryforum selectionclausesindicatingthat anydisputes

wereto bebroughtin New Jerseycourts.4Thus,this is not a casewheretherecanbe anycredible

2 HGI points out that the notice provision of the contract identifies a Philadelphiaaddress.However,asnotedherein,thecontractplainly identifiestheprincipalplaceofbusinessfor VeteranCall CenterasNew Jersey.

That HGI may haveremovedthe New Jerseyfunds from the New Jerseyescrowaccountto aLouisianaaccountprior to payingtheNew Jerseysubcontractorsdoesnot supportHGI’s position.

HGI’s SubcontractAgreementwith VeteransCall Centeralso containedan OrderingProvisionin AppendixA that madethe provisionsof AppendixC takeprecedenceover thosein AppendixA, which in this casePlaintiffs arguemeansthat the Subcontractitself was subjectto the Primecontract’smandatoryforum selectionclause.
11



claim of a defendantbeing“haled into a remotedistrict havingno real relationshipto thedispute.”

Cottrnan.36 F.3d at 294.

in the face of thesefacts, HGI’s main argumentis that it decidedfrom Louisianahow to

allocatethe funds paid by the Stateof New Jersey(and depositedin a New Jerseybankaccount

for suchpayment). In supportof this position,HGI arguesthat “wherea partyhasallegedlyfailed

to makea payment,the locusof the actionis wheretheparty failed to takethat actionratherthan

wherethe result is felt.” Def.’s Mot. at 13 (quoting C.O. Truxton, Inc. v. Blue Caribe, Inc., No.

14-4231, 2014WL 6883145(D.N.J. Dec. 5, 2014) and citing Cottman,36 F.3d at 295, and CLP

PackagingSolutions,Inc. v. SportsPouchBeverageCo., No. 07—i 532,2008WL 2095774,at *2

4 (D.N.J. May 16, 2008)). Noneof thesecasespresentfactualscenariosanalogousto the present

one—whereall contactsare with the stateof New Jersey,excepta purportedexecutivedecision

from Louisianaasto how to allocatethe fundsin theNew Jerseybankaccount. SeeC.0. Truxton,

2014WL 6883145,at *5 (“[Njo partyhasofferedevidencesuggestingthatDefendantstraveledto

or were in presentin New Jerseyto negotiateor misrepresenttheir intentions . . . .“); CLP

Packaging,2008 WL 2095774,at *4 (noting that “importantly” SportsPouchdid not maintain

offices in New Jerseyand that most activity occurredoutsideof the state); Cottman,36 F.3d at

295 (noting that the contractat issuewas executedand performedoutsideof Pennsylvania). In

short, in eachof thesecases,the non-remittanceof paymentto the venueat issuewas the single

contactor oneof only a few thatrelatedto thevenuein question. That is not the casehere.

During therelevantperiod,HGI maintainedofficesin NewJersey.HGI hadmeetingswith

VeteranCall Centerin New Jerseyto discussthe outstandinginvoices. It wasNew Jerseystate

fundsthatwereto beusedto payVeteranCall Center,andthosefundsweredepositedby thestate
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into an escrowaccountin New Jersey. Additionally, Plaintiffs do not merely arguethat funds

were not remitted; they disputethe amountdue themper the contract,which was executedand

performedin New Jersey. If HGI’s argumentwereto be credited,venuecouldbe avoidedin any

casewherea companywith multiple locationsclaimedthatanexecutivedecisionoreventsat issue

aretied to thevenuein question. TheCourtdoesnot find this positionpersuasiveor supportedby

the caselaw.

B. Transferis Not Warrantedin this Case

In analyzingthe factorsto beconsideredfor transfer,the Court first addressestheparties’

forum selectionclausearguments. The partiesdisputewhetherthe applicableforum selection

clauseis the clausein § 38.1 of AppendixA to the SubcontractAgreementor § 5.13 of Appendix

C to the SubcontractAgreement.Plaintiffs arguethat theOrderingProvisionin § 32 ofAppendix

A to the Subcontract,which givespriority to AppendixC provisionsoverAppendixA provisions

in the eventof conflict, makesclearthat the forum selectionclausein AppendixC governs. The

provisionin AppendixC is plainly a mandatoryforum selectionclausedirectingthat anydisputes

befiled in New Jerseycourts. OneyDeci.,Ex. A (SubcontractAgreement),App’x C, § 5.13 (“and

shallbe filed in the appropriateDivision of the New JerseySuperiorCourt”) (emphasisadded).

The provision in Appendix A, on the other hand, points to Louisianacourts. However, that

provision simply statesthat “[bjoth partiesherebyconsentto personaljurisdiction and venuein

the courtsof OrleansParish,or a federalcourt locatedin Louisiana. . . .“ Id., Ex. A, App’x A

(emphasisadded). The Court finds such languagepermissive,not mandatory. See Cancer

Genetics,2007 WL 4365328,at *4 (“A permissiveforum selectionclauserefers to consentto

jurisdiction in a particular forum, but doesnot precludelitigation in other fora.”). Thus, the
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question is whether a mandatoryprovision in favor of New Jerseyapplies, or a permissive

provisionin favor of Louisianaapplies. Becausethe Court reachesthe samedecisionregardless

of the answerto this question,it neednot resolvewhich provisioncontrolsat this time.

Evenassuminga permissiveclausepermittingvenuein Louisiana,theCourt finds thatthe

factorsoverall weigh againsttransfer. HGI arguesthat, in light of the Louisianaforum selection

clause,this Court should give no weight to the private interestfactors and convenienceof the

parties as that preferenceis expressedin the forum selectionclause. SeeDef.’s Reply at 10.

Although the Court disagreeswith HGI as to the mandatorynatureof that clause(evenputting

asidewhetherthat clausegoverns),for purposesof this analysis,the Court focusesonly on the

public interestfactors.

Plaintiffs’ claimsarefor breachof contractamongotherclaims. Thenatureof thecontract

at issuewasnot simply a privatebusinessmatter. Instead,thecontract relatedto a prime contract

with New Jerseystatedealingwith SuperstormSandyservices. Plaintiffs’ claims do not solely

arise from how HGI distributedthe state’ssettlementfunds as Defendantclaims (eventswhich

Plaintiffs assertinvolvedNew Jerseymeetings).Plaintiffs andHGI disputethetotal amountowed

undertheSubcontractaswell astheamountduein light of thefundsHGI receivedin thesettlement

with the state. New Jerseyhasa stronginterestin how subcontractorsfor its statecontractsare

treatedandpaid. It hasan evengreaterinterestwhenthosecontractsinvolve servicesfor events

affecting a largenumberof New Jerseyresidents. This is presumablywhy thereare mandatory

forum selectionclausesin favor ofNewJerseyin all of thecontractsbetweenNewJerseyandHGI

(oneof which is incorporatedinto the Subcontract)for any dispute“arising from or related[to]”
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the contracts. Additionally, eventhoughDefendantattemptsto distancePlaintiffs from the state

of New Jersey,the first sentenceof the Subcontractstates:

This agreement(“Agreement”) dated the 23 day of August 2013 is between
veteranCall CenterLLC with principalofficesat 53 KnightsbridgeRoad,Suite
201, Piscataway,NJ 08854 (referred to as “SUBCONTRACTOR”), and
Hammerman& Gainer, Inc. (HGI) (“PRIME), whoseaddressis 1010 Common
Street,Suite2600,New Orleans,LA 70112.

Oney DecL, Ex. A (emphasisadded). New Jerseyhas an interest in New Jerseybusinesses

generally,and an evengreaterinterestwhenthosebusinessesareproviding servicespaid for by

the statefor thebenefitofNew Jerseyresidentsrecoveringfrom a catastropheaffectingthe state.

And, in this case,HGI maintainedofficesin New Jersey,agreedthatthefundsfrom thestatewould

be depositedin a New Jerseyescrowaccount,andits representativesconductedmeetingsin New

Jerseyon the issueof paymentsboth with the stateand with VeteranCall Center. Defendant’s

argumentthat Louisianahasan interestin contractsinvolving its citizensdoesnot outweighNew

Jersey’sinterestin the matter.

Furthermore,althoughDefendantsarguethat Court congestionis anotherpublic interest

factor that weighs in favor of transfer, the issueof congestiondoesnot apply to this particular

Court. In fact, this Opinion is being issuedoneweek after the returndateon the motion. And,

while DefendantimpliesPlaintiffs’ motion is without merit, Plaintiffs havealreadyfiled a motion

for summaryjudgmentin thismatter(which is adjournedbut currentlypendingbeforethis Court).

SeeECF No. 18. Perthis Court’s prior order,briefing on thatmotionwill proceedin shortorder

with a new returndateof January19, 2016.

If the Court wereto considerthe private factors,thoseweigh heavily againsttransferfor

all of the reasonsidentifiedherein.
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For thesereasons,the Court finds that transferis not appropriatein the circumstancesof

this case.

IV. CONCLUSION

In light of the foregoing,Defendant’smotionis denied.An appropriateOrderaccompanies

this Opinion.

DATED: Decemberi3, 2015

/SEL. INARES
,4IJNITED STATESDISTRICT JUDGE
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