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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

TIMOTHY MALONEY ,
Plaintiff, Civil Action No. 15-cv-06308 KSH)(CLW)
vs.
BANK OF NEW YORK MELLON, OPINION & ORDER
Defendars.

WALDOR, United States Magistrate Judge

Beforethis Court is Plaintiff Timothy Maloney’s (“Malon&ymotion for leave toamend
theoriginal mmplaint.Defendant Bank of New York Mellon (“BNY”) opposes Plaintiff’'s motion
Having reviewed the arguments made in support and in oppositioertmtion, the Court decides
this matter without argument under Rule 78 of the Federal Rules of Civil Proaettirbr the
reasos set forth below, Plaintiff's otion to amend is denied.
l. Procedural History and Background

Maloney was hired as a Vice PresidentBMY in December 201XCompl, Dkt. No. 119
18-19.Two months into his employment, Maloney took a leave of absence to uralbegwt
transplant procedured. I 20. When Maloney returned to work, he was placed in a different
position at BNYwhere he was giveless responsibility aneincountered difficulty when he sought
accommodation for his pestansplant medical issudsl. 1 21,23 2835. In April 2014, BNY
terminated Maloneyld. T 40.After being informed that he wasrminated, Malney signed a
Letter Agreement and General Release (“the Release”), whichduaiveight to sue BNY under
certainstatutes, including the Americans with Disabilities Act (“ADA”) and the New Yoitl

Human Rights Law (“NYCHRL")Id. { 45;Decl. of Dean Aderson, Dkt. No. PAttach 2.
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On August 20, 2013Maloney filed a complaint against BNY, alleging kons of the
ADA and NYCHRL.BNY moved to dismiss Maloney’s complaint on the grounds that Maloney
had already waived his right to sue under the ADAldN CHRL by signing the Releagdaloney
contended that his signing of the release did not constitute a valid waiver. Op., Dk8, ldb4.
The District Judgefound that the Release constituted a valid waiver of the ADA and NYCHRL
claims and granted BN¥'motion to ésmisswithout prejudice.ld. at 10; Order, Dkt. No. 21
ThereafterMaloney filed the present motion seeking to amend his original complaint to include
new allegations, which are contained in an attached proposed amenaadint.
Il. Legal Standard

Rule (a)(2)of the Federal Rules of Civil Procedure allows a party to amend its pleading
by leave of court when justice so rees.While leave to amend pldangs is to be freely given,
Fed R. Civ. P. 15(a)(2) hedecision to grant leave isft tothe discretion of the Coutoman v.
Davis, 371 U.S. 178, 18R1962).Pursuant td-oman leave to amend may be denied on the basis
of: (1) undue delay; (2) bad faith or dilatory motive; (3) undue prejudice to the opposing party;
and(4) futility of amendmentld. The burden is generally on the party opposing the amendment
to establish that the amendment should not be permidted.

The only basis for denial suggested by defendant BNY is futllityirts evaluate futility
using the same standard that is agbinotions to dismissinder 12(b)(6)Shane v. Fauvei213
F.3d 113, 115 (3d Cir. 2000). party only survives a motion to dismiss where, accepting all of
the alleged facts as true, a partydféo plead “enough facts to state a claim to relief that is plausible
on its face[.]’Bell Atl. Corp. v. Twomby550 U.S. 544, 57(@®007);see alsoAshcroft v. Igbal
556 U.S. 662, 678 (2009) (holding that the facts alleged must permit “the court tahdraw

reasonable inference that the defendant is liable for misconduct alle§edler v. UMPC



Shadyside 578 F.3d 203, 210 (3d Cir. 2009)he pleadings require more than a formulaic
recitation of the elements of a claiffvombly 550 U.S. at 553nsteal, the “[flactual allegations
must be enough to raise a right to relief above the speculative lekgtée alsd-ed. R. Civ. P.
8(a)(2).

Therefore, in considering a motion for leave to amend after tiggnakricomplaint was
dismissed pursuant tt2(b)©), as the Court does hetbe motion is appropriately deniadere,
accepting all the allegations as true, the proposed amendments fail to cardefitiencies
contained in the original pleadingee, e.g.Great Western Mining & Mineral Co. v. Fox
Rothschild LLP615 F.3d 159, 175 (3d Cir. 2007).

II. Discussion

Maloney'’s original complaintvas dismissetdecause it failed to plead facts showing that
the Release he signed upon termination did not constitute a valid waiver of thendDIY&HRL
claims. The Courttherefore mustlecide whether the newlegations contained in the Proposed
Amended Complaintorrect these deficiencies.

A. ADA Claims

The District Judge considered whetMaloney had properly waived his right to sue BNY
on federal ADA clairs under the standard dictateddaventry v. U.S. Steel Cor856 F.2d 514.
Op. at4-8. The Coventrystandard dictatethat in order for a waiver to be valid, it must be made
knowingly and willfully. Id. at 522.To determine whether a waiver is made krmgly and
willfully, a Court must consider the totality of the circumstances underhwiiwas signed,
including

1) the plaintiff's education and business experience, 2) the amount of time the

plaintiff had possession of or access to the agreement Isgjoiiag it, 3) the role

of the plaintiff in deciding the terms of the agreement, 4) the clarity of the
agreement, 5) whether the plaintiff was represented by or consulted with an



attorney, and 6) whether the consideration given in exchange for the exteeds
employee benefits to which the employee was already entitled by conttaet or

Id. at 524. Considering these factors, the District Judge found that there wag nothtating
Maloney lacked the capacity to understandRe&easgtheforty-five days Maloney was given to
consider whether to sign the Release and the skaweto revoke after signingabnstitutecample
time to make a decision; there was nothing in the complaint suggesting Maloney taeke
opportunity to negotiate thterms of the Release; there was nothing suggesting that the Release
wasunclear; Maloney was advised of his right to see counsel, even though he chose nas® exerc
that right; Maloney received a better benefits package as consideratiognfog sheRelease;
and that Maloney’s assertion that he was put in a situation where he was féced @hbice but
to sign due to his medical conditierssometimes called a “Hobson’s choiéezdid not meet the
Twomblylgbal plausibility standardOp. at 4-8. In light of these findings, the District Judge
concludedthat Maloney failed to sufficiently pleddcts showing thathatthe Release hadot
beensigned knowingly and willinglyld. In order to overcome the challenge of futility, Maloney’s
new allegations must meet the requirement of plausibility and tip the balance @b\vbetry
factors in the other direction.

First, Maloney alleges that he was “informed that [BNY] would not negotiatesthes of
the separation agement.” Prop. Am. CompDkt. 22-2, 1 51. While this allegation does address
one of the deficiencies articulated by the District Judlgs, is nothing more than a foulaic

recitation of one of the factors of tGeventrytest.See Twomb|y127 S.Ct. at 19685.1t is exactly

! The District Judge acknowledged that the “Hobson’s choice” quastsriarguably additional grounds” from the
Coventryanalysis on which to argue that the waiver was invalid, but came tarie @nclusion and asserted that
Coventrywas still the propetest under which to evaluate the presence of a Hobson’s clijiceat 78. Likewise,

in Coventryitself (which Maloney cites to advance his Hobson’s choice argumentptheoH's choice consideration
is rdled into the general analysihe Court followgshe guidancef both the District Judge and the Third Circuit and
considers the Hobson’s choice question undeCiheentryanalysis.



the sort of “bald assertion” the court does not need to accept asitrea®urlington Coat Factory
Securities Litigation 114 F.3d 1410, 1429 (3d Cir. 1997), and it does nothing to advance
Maloney’'s argument against the validity of thddse.

Next, Maloney alleges that he did not exercise his right to counsel for fear of loisin
health insurance and needing to find new doctors and sources of medication. Prop. Am. Compl.
68. It is not clear how this fear affected his ability to s#ekadvice of counsel sinces already
noted, Maloney was given forfire days to decide whether to sigretRelease and sevdays to
revokeafter signingwhich was sufficient timé seek the advice of counsel without fear of losing
benefits Maloneyseems tsuggest that he failed to seek counsel out of fear of retaliation, which
he alleged he experienced as a result of unrelated earlier redreptsAm Compl.{ 3640.
Maloney, howeverwas advisedy BNY to retain counsel, Anderson DedEx. A, at9, which
mitigatesthe prospect ofetaliaton. Indeed retaining counsel would have served to protect
Maloney from the sort of unlawful retation he fearedThe Court finds that ultimately this new
allegation does not indicate that Maloney'’s rightounsel was in any way limited.

Maloneyalsocontends that the benefits offered in exchaogesigning the Rlease were
benefitsto which he was already entitled by BNY’s Supplementakradployment EBnefit
(“SUB”) Plan, Prop. Am. Compl. {1 747, andtherefore BNY provided no consideration in
exchange foMaloney’s signing the release, at the very least, the contract is ambiguous as to
this point, and therefore it is a question aftfthat cannot be decided at such a preliminary stage.
It is a general principle of contract law that ambiguity exists only wherataacb is reasonably
susceptible to more than one interpretation andthiaatietermination is a question of law for the
court. Pac. Employers Ins. Co. v. Glob. Reinsurance Corp. of 883 F.3d 417, 426 (3d Cir.

2012). Maloney does not attach the SUB PlanReleasdo his complaint, but a court must



consider anyundisputedly authentic documents if the plaintiff's complaint is based upon them.”
Mayer v. Belichick605 F.3d 223, 230 (3d Cir. 201@ension Ben. Guar. Corp. v. White Consol.
Indus, 998 F.2d 1192, 1196 (3d Cir. 1993) (holding that purchase andg@ement between
two parties should be considenatiere defendant attachedatits motion to dismiss)Vingate
Inns Intl, Inc. v. Hightech Inn.Com LL@o. 07/5014, 2009 WL 348525 (D.N.J. Feb.11, 2009)
(“In reviewing a motion to dismiss[d court may considelany] documents attached to or
specifically referenced in the complaint.’see alsaOp., at6 (examining Release ideciding
motion to dismiss)Accordingly,the Court considers the Release and the SUB Plan to determine
whether there is any basis to Maey’'s assertion of ambiguity. Looking at the language of the
Release, it clearly provides that signing the Release ¢®ndition of receiving “additional
payments and benefits,” which are distinguished from the payments that an empt®meesr
upon termination. Anderson Supp. Decl., Dkt. 25, Ex. A, dtikewise, the SUB Plan clearly
provides that one of the condit®ifior receipt of “Employment Transition Benefits” is that the
terminated employee “sign and have not revoked a letter agreement and gesegalaeteptable
to the employet.Id. at 5. Thus,ithe Court concludethat Maloney did in fact receive additional
and substantial benefits by signing the Release to which he was not alrethely. ent

Maloney alleges that he faced a Hobson’s choice because his “only option wasptto acc
the severance package and sign a reledse®the imminent loss of income medical benefits.”
Prop. Am. Compl. § 60The District Court already held that without “concrete circumstances”
showing that Maloney had to sign the Release or face “grave danger,” he did carglffplead
a Hobson’s choiceOp. at 7-8. To this end, Malney contendghat without signing the Release
his health insurance would continue only until June 2014, Prop. AmpIC%H®1,i.e.,one to two

months followinghis termination in April 2014ld. { 41. The presence of benefits, even if only



for a month, distinguishes Maloney’s case fr@oventryandTorrez v. Pub. Serv. Co. of New
Mexicq 908 F.2d 687 (10th Cir. 1990), oniath Maloney reliesln those cases, the plaintiffs were
faced with signing a waer or reeiving no benefits whatsoevéialoney alleges thah his case

there was not sufficient time to find health care providers due to the numbetasdoerequires

Prop. Am. Compl. 62 his allegation might rise tine level of plausibilityvere Maloneygiven

only a few days to find new doctors, but it should have been possible to obtain doctors in one to
two monthslf it was rot possible to do so, Maloney could have alleged facts showing that to be
the case.

Finally, Maloney argues that agthime he signed the Release he lacked the mental capacity
to waive his rightsOn this point, Malonewglleges that all he could focus on was his fear of losing
medical carelue to the stress of his medical condition and that the news of his terminaiim ca
him bysurprise and “traumatized” him. Prop. Am. Compl. 14665 The Third Circuit has found
similar arguments unpersuasive.Gacharav. GatTronics Corp, thecourt found thatvhere a
plaintiff was given awenty-oneday windowto decide whether to sign a releaséederal claims
the plaintiff's allegations of “shock” upon learning of dismissal were ingefit to survive a
motion to dismiss2004 WL 1438186, at *6 (E.D. Penn. 2004yain, Maloney was giveforty-
five days 6 decide whether to sign the Releasaore than twice the amount of time available to
the plaintiff in Cuchara—plus the opportunity to revoke within seven ddgswastak v. Lehigh
Valley Health Networkthe court found, in decidingummary judgment, that@aintiff's claim
that he suffered “psychological traumdfom his sudden termination and the expected
consequencdbereofwas insuficient in theabsence of any pporting evidence in the record; the
court also emphasizetthat mental incapacity is not established by the presence of financial

pressure alone. 342 F.3d 281, 295 (3d Cir. 200d3)oneyfails to pleadactsshowing incapacity



to the extent required tsurvive a motion to dismissn general, succeeding on a ahafor
incapacity requires showing that the pdecks ‘sufficient mental capacity to understand in a
reasonable manner the nature of the transaction which he or she is engagah¢pininderstand
its consequences and effect upon his or her rights &r@ésts’. 53 Am. Jur. 2d Metally Impaired
Persons § 146Maloney’s allegations reiterate that he was preoccupied and terrifibc lore
situation, but he alleges no facts, other than bald asseradgncinghe lacked the ability to
understand theetms of the Release.

In light of the above, the Court holds that Malongy’sposed amended complafatls to
shift the balance oCoventryfactors in favor of finding that Maloney did not knowingly and
willfully waive his potential ADA claims.

B. NYCHRL Claims

Unlike the ADA claim,New York law governs the validity of the waiver of the NYCHRL
claim. Op. at 8, n4“Under New York lawa claim for duress requires four elements: (1) a threat;
(2) unlawfully made; (3) that caused involuntary acceptancemtfact terms; (4) because the
circumstaces permitted no alternativdd. at 8-9 (citing Garshman v. Universal Res. Holding
Inc., 824 F.2d 223, 232 (3d Cir. 1937The District Judge found th&daloney failed to show
threat, involuntary circumstances, or lack of alternalideat 9. Furthermore, acceptance of the
benefits of the severance package constituted ratificafidhe Releas@andthe District Judge
found thatMaloney failedto show that he disavowed the beneflts. Maloney’s proposed
amended complairfails to correct any of these deficiencies and consequently fails to establish

that Maloney did not valiglwaivehis right to sue under the NYCHRL.



C. Defendant’s Request foAttorney’s Fees

DefendanBNY requests attorney’s fees and costs under 28 U.S.C. § 1927. Adyioted
the District Judge“[t]lhere must be some ulterior motive such as harassment or delay that is
indicative of willful bad faith for a Court to be justified in awarding attornegissf’Op. at 9
(citing Ford v. Temple Hosp.790 F.2d 342, 347 (3d Cir. 1986))he Courtdiscernsno such
circumstances in the present casel accordingly denies BNY®quest for attorney’s fees.
V. Conclusion

For the above reasons, the Court finds that Defendant BNY has successfully shown that

Plaintiff Maloney’s proposed amendments would be futile.

ACCORDINGLY, IT IS on this 14' day of September, 20186,
ORDERED thatPlaintiff's motion for leave to amend is denied; and

FURTHER ORDERED that the @erk shall terminate ECF No. 22.

s/ Cathy L. Waldor
CATHY L.WALDOR
UNITED STATES MAGISTRATE JUDGE




