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I. INTRODUCTION

Theplaintiff, JeffreyJohnson,is currentlyincarceratedat the NorthernStatePrisonin

Newark,New Jersey.He is proceedingpro sewith a civil rights complaintunder42 U.S.C. §

1983.

The Courtmustreview the complaintpursuantto 28 U.S.C.§ 1915(e)(2)(B)and l9l5A

to determinewhetherit shouldbedismissedas frivolous or malicious,for failure to statea claim

uponwhich reliefmaybe granted,or becauseit seeksmonetaryrelief from a defendantwho is

immunefrom suit. For thereasonsset forth below, the complaintwill bedismissedwith

prejudiceasto onedefendantandthe remainderof thecomplaintwill bedismissedwithout

prejudicefor failure to statea claim uponwhich reliefmaybegranted.

II. BACKGROUND

The allegationsof the complaintareconstruedas true for purposesof this Opinion. Mr.

Johnsonnamesthreedefendantsin his complaint: (1) AdministratorChetirkin; (2)

CommissionerGaryM. Lanigan;and(3) theNew JerseyDepartmentof Corrections.
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Mr. Johnsonstatesthaton January9, 2015,he got sick from eatingchickenat the

NorthernState Prison.He vomitedtwice andwasnot ableto hold down food. On January31

2015,hewasdiagnosed withH-Pylon bacteriain his blood thatpurportedlycamefrom the

preparationof the food heate. Mr. Johnsonallegesthat Chetirkinis theAdministratorof the

NorthernStatePrisonandis responsiblefor its management.Laniganis the Commissionerof the

New JerseyDepartmentof Corrections.

Plaintiff requestsmonetaryrelief.

III. LEGAL STANDARDS

A plaintiff mayhavea causeof actionunder42 U.S.C. § 1983 for certainviolationsof

his constitutionalrights. Section1983 providesin relevantpart:

Everypersonwho, undercolor of any statute,ordinance,
regulation,custom,or usage,of any Stateor Territoryor the
District of Columbia,subjects,or causesto be subjected,any
citizenof the United Statesor otherpersonwithin thejurisdiction
thereofto thedeprivationof anyrights, privileges,or immunities
securedby the Constitutionand laws,shall be liable to theparty
injuredin anactionat law, suit in equity, or otherproper
proceedingfor redress,exceptthat in any actionbroughtagainsta
judicial officer for an act or omissiontakenin suchofficer’s
judicial capacity,injunctiverelief shall not begranted unlessa
declaratorydecreewasviolatedor declaratoryreliefwas
unavailable.

Thus, to statea claim for reliefunder§ 1983,a plaintiff mustallege,first, the violation of

a right securedby theConstitutionor laws of the United States,andsecond,that the alleged

deprivationwascommittedor causedby a personactingundercolor of statelaw. SeeHari’ev v.

PlainsTwp. PoliceDep’t, 635 F.3d606, 609(3d Cir. 2011) (citationsomitted);seealso West v.

Atkins, 487 U.S. 42, 48 (1988).

Under the Prison Litigation ReformAct, Pub.L. 104—134,§ 801—810, 110 Stat. 1321—66

to 1321—77(Apr. 26, 1996) (“PLRA”), district courtsmustreviewcomplaintsin thosecivil
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actionsin which a prisoneris proceedinginformapauperis,see28 U.S.C. § 1915(e)(2)(B),

seeksredressagainsta governmentalemployeeor entity, see28 U.S.C. § 1915A(b),or bringsa

claim with respectto prisonconditions,see42 U.S.C. § 1997e.The PLRA directsdistrict courts

to dismisssuasponteany claim that is frivolous, is malicious,fails to statea claim uponwhich

reliefmay begranted,or seeksmonetaryrelief from a defendantwho is immunefrom such

relief. See28 U.S.C. § 1915(e)(2)(B).

“The legal standardfor dismissinga complaintfor failure to statea claim pursuantto 28

U.S.C. § 1915(e)(2)(B)(ii)is the sameasthat for dismissinga complaintpursuantto Federal

Ruleof Civil Procedure12(b)(6).” Schreanev. Seana,506 F. App’x 120, 122 (3d Cir. 2012)

(citing Allah v. Seiverling,229 F.3d220, 223 (3d Cir.2000));Mitchell v. Beard,492 F. App’x

230, 232 (3d Cir. 2012)(discussing42 U.S.C. § 1997e(c)(l));Courteauv. UnitedStates,287 F.

App’x 159, 162 (3d Cir. 2008) (discussing28 U.S.C. § 1915A(b)).That standardis setforth in

Ashcroftv. Jqbal, 556 U.S. 662 (2009) andBell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007),

asexplicatedby the United StatesCourt of Appealsfor theThird Circuit. To survivethe court’s

screeningfor failure to statea claim, thecomplaintmustallege“sufficient factualmatter” to

showthat the claim is facially plausible.SeeFowlerv. UPMC Shadyside,578 F.3d203, 210 (3d

Cir. 2009) (citationomitted). “A claim hasfacial plausibility when theplaintiff pleadsfactual

contentthat allowsthe court to draw the reasonableinferencethat the defendantis liable for the

misconductalleged.”Fair Wind Sailing, Inc. v. Dempster,764 F.3d 303, 308 n.3 (3d Cir.2014)

(quotingIqbal, 556 U.S. at 678). “[A] pleadingthat offers ‘labels or conclusions’or ‘a formulaic

recitationof theelementsof a causeof actionwill not do.” Iqbal, 556 U .S. at 678 (quoting

Twombly, 550 U.S. at 555).
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Prosepleadings,as always,will be liberally construed.SeeHainesv. Kerner, 404 U.s.

519 (1972).Nevertheless,‘pro se litigantsstill mustallegesufficient facts in their complaintsto

supporta claim.” Mala v. CrownBayMarina, Inc., 704 F.3d239, 245 (3d Cir.20l3) (citation

omitted) (emphasisadded).

IV. DISCUSSION

A. New JerseyDepartmentof Corrections

Mr. Johnsonfails to statea claim againsttheNew JerseyDepartmentof Corrections.

First, the New JerseyDepartmentof Correctionsis not a “person” subjectto liability under

Section1983. SeeTulli—Makowski v. CommunityEduc. Ctrs., Inc., No. 12—6091,2013 WL

1987219,at *3 n.2 (D.N.J. May 13, 2013) (citing Grabowv. SouthernStateCorr. Facility, 726

F.Supp.537, 538-39(D.N.J.1989));seealsoNadalv. Christie,NO. 13-5447,2014WL 2812164,

at *4 (D.N.J. June23, 2014).

Furthermore,the EleventhAmendmentto theUnited StatesConstitutionprovidesthat

“{t]he Judicialpowerof theUnited Statesshall not beconstruedto extendto any suit in law or

equity, commencedor prosecutedagainstoneof theUnited Statesby citizensof anotherState,or

by Citizensor Subjectsof anyForeignState.”U.S. C0NsT. amend.XI. Accordingly, “[t]he rule

hasevolvedthat a suitby privatepartiesseekingto imposeliability which mustbepaid from

public fundsin thestatetreasuryis barredby theEleventhAmendment.”Edelmanv. Jordan,415

U.S. 651, 663 (1974).TheEleventhAmendmentprotectsstatesandtheir agenciesand

departmentsfrom suit in federalcourt regardlessof the typeof relief sought.SeeShahinv.

Delaware,345 F. App’x 815, 817 (3d Cir. 2009) (citing PennhurstStateSch. &Hosp.

Halderman,465 U.S. 89, 100 (1984)). Section1983 doesnot overridea state’sEleventh

Amendmentimmunity. SeeGromekv. Maenza,614 F. App’x 42, 44 (3d Cir. 2015) (citing
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Quernv. Jordan,440 U.S. 332, 345 (1979)).As a result,the New JerseyDepartmentof

Correctionsis immunefrom suit for moneydamagesin federalcourt pursuantto the Eleventh

Amendment.SeeDurhamv. Dep’t ofCorr., 173 F. App’x 154, 156 (3d Cir. 20060(state

departmentof correctionsis immunefrom suit pursuantto the Eleventh Amendment)(citing Mt.

HealthyCity Bd. ofEduc. v. Doyle, 429 U.S.274 (1977));see alsoValle v. BaysideStatePrison,

No. 10-0614,2010WL 5141731,at *2 n.2 (D.N.J. Dec. 9, 2010) (New JerseyDepartmentof

Correctionsimmunefrom suit for moneydamagesin federalcourtpursuantto the Eleventh

Amendment). Accordingly,Mr. Johnson’sclaimsagainstthe New JerseyDepartmentof

Correctionswill bedismissedwith prejudice,as anypotentialamendmentwould be futile.

B. LaniganandChetirkin

Mr. Johnson’sclaimsagainstdefendantsLaniganandChetirkin will also be dismissed,

althoughwithout prejudice.Section1983 doesnot supporta claim basedon respondeatsuperior.

SeePolk Cnty. v. Dodson,454 U.S. 312, 325 (1981) (citing Monell v. Dep‘t ofSoc. Servs.,436

U.S. 658, 694 (1978)). Instead,a plaintiff mustallegethat a supervisorhadpersonalinvolvement

in the allegedwrongs.SeeRodev. Deliarczrete,845 F.2d 1195, 1207 (3d Cir. 1988);seealsoIn

re BaysidePrisonLitig., No. 97—5127,2007WL 327519,at *5 (D.N.J. Jan.30, 2007). Personal

involvementcanbe shownthroughallegationsof personaldirectionor of actualknowledgeand

acquiescence.SeeRode, 845F.2d at 1207;seealsoBakerv. MonroeTp., 50 F.3d 1186, 1190-91

(3d Cir. 1995);Jacksonv. CamdenCnty. Corr. Facility, No. 12—7538,2013 WL 1844636,at *3

n.l (D.N.J. Apr. 29, 2013).

Mr. Johnson’scomplaintdoesnot allege thatthesetwo defendantswerepersonally

involved in his illnessand/orbacterialinfection. Nor doesit stateany facts from which such

involvementcouldplausibly beinferred.As to these defendants,then,the complaintdoes not
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meetthepleadingstandardsof Twomblv andIqbal. Therefore,his claimsagainstthesetwo

defendantswill bedismissedwithoutprejudicefor failure to statea claim uponwhich reliefmay

begranted.

C. Requestfor Appointmentof Counsel

Mr. Johnson’srequeststhe appointmentof counselin his complaint.Indigentpersons

raisingcivil rights claimshaveno absoluteright to counsel.SeeParharnv. Johnson,126 F.3d

454,456-57(3d Cir. 1997). At a minimum, theremustbe somemerit in fact or law to the claims

theplaintiff is attemptingto assert.SeeTabronv. Grace,6 F.3d 147, 155 (3d Cir. 1993).

Once thatthresholdof merit is crossed,a courtdeterminingwhetherto appointcounselwill

considersthe following: (1) theplaintiff’s ability to presenthis orherown case;(2) the

complexityof the legal issues;(3) the degreeto which factualinvestigationwill benecessaryand

the ability of theplaintiff to pursuesuchinvestigation;(4) the amounta caseis likely to turn on

credibility determinations;(5) whetherthecasewill requirethe testimonyof expertwitnesses;

and(6) whethertheplaintiff canattainandafford counselon his own behalf.Seeid. at 155-56,

157 n.5; seealso Cuevasv. UnitedStates,422 F. App’x 142, 144-45 (3d Cir. 2011) (reiterating

the Tabronfactors). Appointmentof counselis discretionary,andmaybe doneat anypoint

during thelitigation, eithersuasponteor uponmotion. Seeid. at 156.

In this case,the Courtwill denytherequestfor the appointmentof counselwithout

prejudice.As describedabove,the complainthasbeenscreenedandis beingdismissedfor

failing to statea claim uponwhich reliefmaybegranted.Thus,Mr. Johnsonhas failedto makea

showingthat thereis somemerit in fact or in law to the claimshe is attemptingto assert.
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V. CONCLUSION

For theforegoingreasons,Mr. Johnson’sclaims against theNew JerseyDepartmentof

Correctionswill bedismissedwith prejudice. HisclaimsagainstdefendantsChetirkin and

Laniganwill bedismissedwithout prejudicefor failure to statea claim uponwhich reliefmaybe

granted.An appropriateOrderwill be entered.

Dated:October26, 2015

KEVTN MCNULTY
United StatesDistrict Judge
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