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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CENTRAL CONSTRUCTION : Civil Action No. 15-7342 (ES)
MANAGEMENT, LLC., :
Plaintiff,
V. : OPINION

STRONGWALL INDUSTRIES, INC.,

Defendants.

l. Introduction

This matter coras before the Court on the Motion of Defendant Strongwall Industries,
Inc. to Change Venu® the United States District Court for the Southern District of New York
pursuant to 28 U.S.C. § 1404(a), D.E. 4. Pursuant to Federal Rule of Civil Procedure 78, and
Local Civil Rule78.1, the Court decided this motion without oral argument. For the reasons set
forth below, the Court will grant Defendant's motiorckange venuand transfer this mattéo
the United States District Court for the Southern District of New York

I. Background

The factual background is derived primarily from the untested allegations of the
Complaint. Plaintiff Central Construction Management, LI{®laintiff” or “CCM”), a New
York limited liability companyjs a contractor that conducts “concrete arasomry repair,
repointing, building envelope repair, waterproofing and balcony repair.” Comp).1%f] 16.1t
was conducting concrete and masonry work at Masaryk Towers and 420 E8stest, both in
in New York City. Id. 11 1417. Plaintiff alleges thdieginning in March 201Defendant

Strongwall Industries, In¢‘Defendant” or “Strongwall”) a New Jersey corporation, supplied

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2015cv07342/325586/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2015cv07342/325586/16/
https://dockets.justia.com/

Plaintiff with material know as “Strongwall Single Component Repair Mortars, 90 Series” for
Plaintiff's work the Masaryk Towerdd. 11 18, 33 CCM alleges that the mortars are “polymer
modified concrete repair mortars|,]” and that Crossfield and other unidentifitié® supplied
some of the mortars to StrongwaeeCompl.,{20-23. See also idf 24 (“Strongwall acts as
a vendor and/or dealer or licensee for Crossfield with respect to the productsahgivall
sells under its own name, but which are actually manufactured or supplied bfyelttdks

Plaintiff alleges thathe matarsStrongwall suplied were defective, and that the mortars
began to fail even before CCM completed work on the propettie§{33-36. Plaintiff alleges
the failure damaged not only the Masaryk Towers and property at 420 Ezirédt, but also
caused damage to other propertigs. Accordingly, the Complaint sets forth the following
claims: (1) Count One strict liability; (2) Count Two— negligencg(3) Count Three- breach of
implied warranty (4) Count Four- breach of express warran{$) Count Five-- deceptive
practices (6) Count Six-- fraud, deceit, misrepresentation and conspijrang(7) Count Seven -
- defamation.Id. §50-111.

In lieu of an Answer, Strongwall filed the instant motion to change venue pursuant to 28
U.S.C. § 1404(a) on December 22, 2015, D.E.@n January 11, 2016, Plaintiff filed its
opposition brief, and on January 26, 2016, Strongwall filed its reply brief. D.E. 7, 14. No other

Defendanthas appeared in this action.

! Defendant also seeks a determination Meaw York Lawappliesto this case under a
choiceof-law analysis. Def. Br. in Support of Motion to Change Venue at 22, D.E. 4. However,
the Court does not reach that isbeeause this action will be transferred to the Southern District
of New York,andin deference to the transferee court.
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II. Discussion

Section 1404(a) of Title 28 of the United States Code permits a district cgartthé
convenience of parties and witnesses, [and] in the interest of justice” tetransiction to
another district “whee it might have been broughtAbrams v. Gen. Nutrition Cos., In@006
WL 2739642, at *8 (D.N.J. Sept. 26, 2006) (citing 28 U.S.C. § 1404(a)). “An action might have
been brought in another district if: (1) venue is proper in the [other] district, and (2jibg
district can exercise [personal] jurisdiction over all the partiés.(citing Shutte v. Armco Steel
Corp, 431 F.2d 22, 24 (3d Cir. 1970)). Thus, “[t]he first step in a court’s analysis of a transfer
motion is to determine whether [personal jurisdiction and] venue would be proper in the
transferee disict.” Marino v. Kent Line Int’] 2002 WL 31618496, at *2 (E.D. Pa. Nov. 20,
2002) (citingPro Spice, Inc. v. Omni Trade Group, Int73 F. Supp. 2d 336, 339 (EPa.
2001)). The movant bears the burden of demonstrating that transfer is wartdnted.

If the first prong of the inquiry is satisfied, the Court must then weigh a sénewate
and public factors to determine whether transfer is appropissde.Maring 2002 WL 31618496
at *2 (citingJumara v. State Farm Ins. C&5 F.3d 873, 879 (3d Cir. 1995)). Section 1404(a)
provides three factors for consideration: (1) the convenience of the partigs ®nvenience
of the witnesses; and (3) the interests of justice. 28 U.S.C. § 1404(h)méamg the United
StatesCourt of Appeals fothe Third Circuit noted that “there is no definitive formula or list of
the factors” that a court must examine, and it identified private and public trfea&ss to be
considered to determine if a case would more conveniently proceed in anotherSeaue.
Jumarg 55 F.3d at 879. The “private interest” factors include: (1) plaintiff's choicewhfor
(2) defendant's preference; (3) where the claim arose; (4) the conveni¢ginegalfties as
indicated by their relative physical and financial caodit (5) the convenience of the witnesses;
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and (6) the location of books and recor@ge Wallace v. Mercantile Cnty. Bagk06 WL
3302490, at *3 (E.D.Pa. Nov. 9, 2006) (citihgmarag 55 F.3d at 879). The “public interest”
factors include: (1) the enforceability of the judgment; (2) practical comides that could
make the trial easy, expeditious, or inexpensive; (3) the relative administidtimaty arising
from court congestion; (4) the local interest in deciding local controverdnesreg;(5) the
public policies of the fora; and (6) the familiarity of the trial judge with the agipleclaw. Id.;
see also Jumar&b5 F.3d at 879-80. The party seeking transfer should support its motion with
affidavits and other documentation establishirgg the interests of justice and convenience of
the parties would best be served by a trand?éum Tree, Inc. v. StockmedB88 F.2d 754, 756-
57 (3d Cir. 1973).

A. Propriety of Venue in Transferee District

The first step in a court’s analysis of a motion to transfer is to determine whethe
would be proper in the proposed transferee district. A civil action may be brought in:

(1) a judicial district where any defendant resides, if all defendants
reside in the same State,

(2) a judicial district in which a substantial part of the events or
omissions giving rise to the claim occurred, or a substantial part
of property that is the subject of the action is situated, or
(3) a judicial district in which any defendant is subject to personal
jurisdiction at the time the action is commenced, if there is no
district in which the action may otherwise be brought.
28 U.S.C. § 1391(a).
The record establishes thagnue is proper in the Southern District of New York. First,
venue is appropriate pursuant to 8 1391(a)(2), because a substantial part of the\angniseyi

to the claim occurred there, and a substantial part of the property that is as issa¢ed there.
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Theallegedly defective mortars were used at the Masaryk Towers and 420 E&Sstesdin
New York City, and the resultant damage Plaintiff alleges occurred theteednPlaintiff
alleges that because Stonewall supplied it with defective mortars, tlopsetjes were
damaged, Plaintiff had to remove both the mortars and surrounding material, includiregeconc
and fixtures that prexisted installation of the mortafspm those structures. Compl. 1135-36.
Moreover, the affected buildings are locatedNiew York City, and thallegedly defective
mortars werénstalled and failed in the buildings New York City?

B. Public & Private Interest Factors

The Court must next evaluate whether the transfer is in the interest of justicawst
consider both the private and public interests effected by the trandtemarg 55 F.3d at 879.

1. Summary of Arguments

a. Defendant’'s arguments

Defendant assts thatPlaintiff's preference should be given little weight becaukere a
Plaintiff chooses a forum that is not its home state, the choice of forum shouldibe give
“considerably less weighit Defendant’s Br. in Support of Motion ©hangevenue, p. 8 (citing
Piper Aircraft Company v. Reynd54 U.S. 235, 256 (1981)). el2ndant also asssethe
Southern District of New York is the more convenient venue becél)delaintiff is domiciled
there (2) it is where the events leading up to thetant action occurred3) the witnesses are
located therg(4) the product became defective thefd the product was used there in the

construction of several properties and caused damage there; (6) the removal of the product

21t also might be that venue is appropriate pursuant to § 1391(a)(3). The Complaint
alleges, and Stonewall does not dispute, that Defendants routinely conduct businepplgnd s
goods in the State of New York. Compl. 11 4-7. However, the Court need not reach this issue
because it has concluded that venue is proper under 8§ 1391(a)(2).
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occurred there; (7) Plaiff lost business there as a result of the defective product; (8) alleged
false engineering reports were circulated there; (9) it is where public saéttsisk due to the
defective product; (10) the safety inspections were done there; and (1hgitasation where
the removal of the product for testing and the mockup occu8ed.idat 9-10.
b. Plaintiff's arguments

Plaintiff asserts thdtansfer is improper because: (t5)choice of forum is of most
importance; (2) other Defendants have not joined the motion so the Court should infer that they
prefer New Jersey; (3) “the claim arose in New Jersey where the defeciikeisrwere
allegedly manufactured, and undeniably advertised and sold and where Strongwall took the
actions and made the decisions that ultimately harmed the plaif@iftfie convenience of the
parties favors New Jersey because the companies, lawyers, personntd, papers, witnesses
and staff are all in New Jersey or closer to New Jersey; (5) witnessssiands are in New
Jersey; (6) enforceability of a judgment in New Jersey is easier becamsgvitll and
Crossfield have officeere,and Strongwall has assets here; and (7) Defendant has not shown
that court congestion in New Jersey materially differs from that in théh&wouDistrict of New
York. SeePlaintiff's Memorandum of Law in Opposition to Defendant’s Motion to Transfer
Venue a2-3, D.E. 7.

C. Defendants’ reply

Defendant responde Plaintiff, arguingthat (1)the Court cannateasonablynfer
anything from the other Defendants’ failure to join Defendant’s motion; (2jdfextive product
was neither manufactured nor advertised in New Jersey as Plaintifstaig§e the
consideration of what is more convenient for the companies, lawyers and exjpexfgpropriate
because they are not parties to this action; (4) the location of the withessesnatter favors
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New York as there are at least 15 enumeratiéaesses who reside in New York and who may
be subjected to subpoenas in New York; and (5) the local interest is greater WoNelmecause
“the residents of the State of New York have a stake in this outcome as the praiptaced in
the State of N@ York; sold to a New York resident; the alleged injury and public safetytthrea
occurred in New York.”SeeDefendant’s Reply Brief at-8, D.E. 14.

2. Analysis

a. Where the claims arose

In the instant motion, the parties vigorously dispute wherel#@s arose. Plaintiff
argues that the claim arose in New Jersey because the alleged defective product was
manufactured, advertised and sold here. Defendant argues that New York ishe/obaert
arose because it is where: (1) all of the eventsrigad the instant litigation occurred; (2) the
product allegedly became defective; (3) the properties on which the product waseused ar
located and where the alleged damage to those properties occurred; (4) the alleged loss of
business to Plaintiff and damage to its reputation occurred; (5) the allegddton of
engineering reports occurred; (6) the site inspections occurred; (7) the pot@mger to public
safety is located; and (8) where the parties’ business relationship coetmdnaddition,
Defendant maintains that the product at issue was not manufactured, advertisédroNesol
Jersey.

The Court determines where the claims arose by inquiring into where the Blleged
culpable conduct occurred. “The ‘locus of the alleged culpable ctrthiermines the place
where the claim arose Allied Old English, Inc. v. Uwajimaya, InQ012 WL 3564172, at *4
(D.N.J. Aug. 16, 2012) (quotingan Cauwenberghe v. Bigrd86 U.S. 517, 529 (1988 With
respect to product liability actions, the locus of the alleged culpable conductrestivae
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allegedly defective product was designed, manufactured, maykeidr distributedCromar
v. Johnson & JohnsgiNo. 06-1867, 2006 WL 3313955 at *4 (D.N.J. Nov. 13, 2006).

After analyzing the nature and basis for CCM’s Complaint, the Court concludéisishat
factor weighs in favor of transfealbeit to a limited degreeThe parties’ briefing does not
explain where the allegedly defective product was desjgnadufacturegdor advertised?®
However,Defendansteadfastlynaintains thathose activities did not occur New Jerseyand
Plaintiff’'s opposition papers do not disagré&eeDefendant’s Reply Br., Jan. 26, 2016, p. 4,
D.E. 14. But it isclear that the mortars were provided to Plaintiff, a New York company, to be
used on two construction projects in Manhattaecdise it is unclear at this time where the
design, manufacture, marketing and distribution of the allegedly defective produnteoi; but
because we know it was not in New Jersey, the Court concludes that at this junctdiaetdahi
weighsmarginally in favor of New York.

b. Plaintiff's preference

Ordinarily, a plaintiff's choice of forum is a “paramount consideration” and shouleenot
“lightly disturbed.” Shutte v. Armco Steel Corg31 F.2d 22, 25 (3d Cir. 1970) (internal
guotation marks omitted). Nevertheless, Plaintiff's choice is not dgigpositive weight.Delta
Airlines, Inc. v. Chimet, S.P.A., et,@19 F.3d 288, 295-96 (3d Cir. 2010) (citiriger Aircraft
Co. v. Renp454 U.S. 235, 257 n.23 (1981). Moreover, a plaintiff's preference deserves

“significantly less weight” when the epative facts did not occur in the same jurisdiction and

3 According to Plaintiff, Strongwaltas claimed that a company called C@&Nginally
supplied the rortars. SeeAffidavit of Michael DiFonzo, Jan. 1, 2016, D.E. 6, 1 1I8GM
apparently is headquartered in Bethlehem, PennsylvéhigRlaintiff also alleges that some of
the material wasupplied by Crossfield, which is headquartered in California. Compl. 12 &
DiFonzo Aff. § 18. But this information still does not establish where the mortaesdesigned
and manufactured.
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when plaintiff chooses a forum that is not its home stiate Frato v. Swing Staging, Inc2011
U.S. Dist. LEXIS 91754, 2011 WL 3625064 (D.N.J. Aug. 17, 2011) (“But courts in this District
oftengive less weight to a plaintiff's forum choice when the dispute at the healdwsuit
occurred almost entirely in another state.”). In this case, because the Gdodrththat the
operative facts occurred in New Yaakd Plaintiff did not choose its home state forum,
Plaintiff's preference should not be given great weight.
C. Convenience of the parties
This factor does not appear to favor either forum as Plaintiff is from Neldmwants
to litigate in New Jersey and Defendant is from New Jersey but seeks to litifse ifork.
d. Convenience of witnesses
Each party’s employees appear to be located in the forum in which theiryemiglo
located. The location of non-party witnesses, however, is a more pressing c@aein.re
Consolidated Parlodel Litig22 F. Supp. 2d 320, 324 (D.N.J. 1998)appears that none of the
non-party witnesses reside in New Jersey and in all likelihood reside in NévaXoanyare
employed by a New York engineering firrefendant’s Br. in Support of Motion to Change
Venue, Dec. 22, 2015, pp. 9-10, D.E. 4; Defendant’s Reply Br., Jan. 26, 2016, pp. 5-6, 9, D.E.
14; Affidavit of Nicole Kokoletsos in Support of Motion to Change Venue, D.EQbalance,
this factor favors transfer.
e. Location of books and records
The location of books and records is a neutral factor as there is no indicatite that
relevantrecords could not be produced in either distri®te MercedeBenz USA, LLC v. ATX

Group, Inc, 2009 WL 2255727, at *4 (D.N.J. July 27, 2009) (“The location of the disputed



records is also neutral since there is nothing to suggest that the recortisanghadmittedly in
electronic form, cannot be easily transmitted.”).
f. Enforceability of judgment and administrative diffi culty
These factors favor neither forum.

g. Practical considerations, local interest, public policies, and familiaty
with applicable law

While both districts have an interest in resolving a dispute involving a residemé$sisi
“[w]hen an action involves injuries sustained in a particular locale, the public intgrestts
adjudication of the controversy in that locale where it may be a matter of locéibatteather
than in a remote location where it will be learned of only by rep&@utppola v. Ferrellgas250
F.R.D. 195, 201 (E.D.Pa.2008ECM argues that it will be easiéar this Court to appl\New
Jerseylaw, but federal courts are accustomed to applying the law of various stakéisisa
factor has little weight.

Finally, the Court finds that a New Jersey community would be unfairly burdened by jury
service in this caseBecause th80 series product at issue was not ueddew Jersey, the
product did nofail and become defectiveere, and thproject siteare not located here, there is
no disputeeitherlocal or significantly related to the New Jersey commuriify]ithout a
dispute local to the community of New Jersey, there is little public interest in supjein
community to the burdens of jury servicaflindt v. Qwest Commc’ns Int’l, In&29 F.3d 183,
193 (3d Cir. 2008). Thus, on balance, this Court finds that this factor supports a transfer.

h. Balance of conveniences
Based upon the record, Defendhat demonstrated that the public and private factors in

the aggregate support transferring this matter t&thehern District of New YorkWhile
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CCM’s choice of forum is entitled to a modicum of deference, the balance hfrtrerafactors
weigh strongly in favor of transfer.

V. Conclusion

For the foregoing reasons, the Court will grant Defendant's miatiomange venuand
transfer thigmatter to the United States District Court for 8mutherrDistrict of New York

pursuant to 28 U.S.C. 8§ 1404(aAn appropriate Order accompanies this Opinion.

s/ Michael A. Hammer

UNITED STATES MAGISTRATE JUDGE

Dated: February22, 2016
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