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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

S.W. AND J.W. Individually and as
Guardian ad litem of W.W.,

Plaintiff, . Civil Action No. 15-782 (MAH)
V.
FLORHAM PARK BOARD OF . OPINION
EDUCATION, -
Defendant.
l. INTRODUCTION

This matter comes before the Courtasassmotions for summary judgment filed by
Plaintiffs, S.W. and J.W., and Defendant, Florham Park Board of Education [D.E. 20rh&].
Court held oral argument on the motions on May 22, 2@br.the reasonssforth below, the
Court will grant Plainffs’ motion for summary judgmerind denyDefendant’s motion for
summary judgmentThe Court will remancdhis matterto theNew JerseYDffice of Special
Education Prograni®r a new due process hearing.

Il BACKGROUND

This matterinvolves a dispute under the Individuals with Disabilities Act (“IDEA”), 20

U.S.C. 8§ 1400et segbetween Defendant Florham Park Board of Education (“Defendant” or

“the Board”) andPlaintiffs S.W. and J.W. (“Plaintiffsdr “the parents}, who are the parents of

1 On August 1, 2016, the parties consented to the Undersigned’s jurisdiction pursuant to 28
U.S.C. 8§ 636(c) and Federal Rule of Civil Procedure 73.
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their minorchild W.W. The parents challenge the Board’s proposed Individualized Education
Plan (“IEP”)for the 2014-2015 school yedW(W.’s seventh grade ydaallegingthat the
proposed IEP denied W.W. a free appropriate public eduddf#@#PE).

A. Factual History

During the time of the events in Plaintiffs’ Complavt,W. was ahirteenyearold
student in the Florham Park School District who was eligible for special emtuead related
servicesunder the category of Communication Impaired. ComplOJB, 1, Plaintiffs’ L. Civ.
R. 56.1 Statement of Fadt®ls.” Statement of Facts”)] 1, D.E. 27; Deéndants Counter
Statement of Material Facfef.’s Counter Statement”)] 1, D.E. 29-1.Defendant is a local
education authority as defined by theEl®. Pls’ Statement of Fact§, 2, D.E. 27; Def.’s
Counter Statemeny 2, D.E. 29-1.

Near the end of the 2013-2014 school year, as W.W. was completing sixth grade, a
dispute arose between the parties over W.W.’s IEP for seventh grade. On July 22, 2014,
Plaintiffs filed a due process petition with the New Jersey Department odtimhis Office of
Special Education Programs against the Florham Park Board of Educatiom wwasic
transmitted to the Office of Administrative Law, State of New Jersey onsi@jy 2014
Plaintiffs’ Statement of Facts, § B.E. 27; Def.’s Counter Statement, 3, D.E. 2®Rhintiffs

contended that the IEP proposed by Defendant failed to provide W.W. with a FAPE.

2 Under the IDEA and New Jersey regulations, disputes between parents of aldisidhle
and the school, over the adequacy of the proposedalERg beesolved through due process
hearings before an Administrative Law Judge of the New Jersey Officeroinfstrative Law.
See20 U.S.C. § 1415(a); N.J.A.C. 8§ 6A:14-2.7.
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Additionally, Plaintiffsunilaterally placed W.W. at the Wston Preparatory School (“Winston”),
a private school, and sought reimbursement from the Board. Compl. 6.
B. Administrative Proceedings
After Plaintiffs filed the due process petitian Administrative Law Judge held
hearingsn the matteon May 5, 2015, May 18, 2015 and July 15, 20The Administrative
Law Judge limited each party tioree witnessesld. T 4.

At the conclusion of Defendant’s case, bafore Plaintiffs presented their own case
Plaintiffs moved for smmaryjudgment, aguing that Defendant had failed to meet its burden of
proof. Id. at 5. The Administrative Law Juddeected the parties to file briefDefendant
opposedPlaintiffs’ motionand cross-movefibr summary judgmentDefendant’s Motion for
Summary Judgment, Oct. 14, 2016, D.E. 21, at 2. On May 27, 2015, Plaintiffs submitted their
brief in support of their motion for summary judgment to the Administrative LaweJuRlg’
Statement of Fact§ 5. The parties agreed to continue with the hearing pending resolution of
the summary judgment motion€ompl. § 11. Plaintiff had the opportunity to present only one
witness, Scott Bezsylko, who was thaeecutive Directoof Winston. Id. Before Plaintiffs had
the opportunity to present any other witnesties Administrative Law Judgesued a final
decision in which she determined that the Board did not deny W.W. a FB&Endant’s
Motion for Summary Judgment, Exhibit A to Certification of Counsel, D.E. 21-3.

In addition to the joint exhibits and the Board’s exhibits, the Administrative LaweJudg
considered the testimony of three witnesses offered by the BoardauiBn Lee Erickson
(“Erickson”), a certified school psychologist; (2) David Burrows (“Bws”), a speech and

language specialist; and [Byri-Jane Dolan (“Dolan”), a learning disability teacher consultant.



Def.’s Motion for Summary Judgment, Exhibit A to Certification of Counsel, D.E. 213,17,
25. All three witnesses were Florham Park School District employielesAfter hearing
testimony, the Administrative Law Judggreed wittDefendant’s withesses thiéie proposed
IEP conferred on W.W. a meaningful educational benefit such that Defendant met itsdfurde
providing W.W. with aFAPE. Id. at 49.

The Administrative Law Judgirst considered the testimony offered by Erickson.
Erickson had been W.W.’s case manager, and testified as to W.W.’s progress andreducat
plan. Id. at 2. Erickson testified that she monitored W.W.’s progress periodically via
consultations with teaehs, classroom observations and review of report cards when necessary.
Id. Here,the Administrative Law Judgeas persuaded by Erickson’s testimony that “based on
W.W.’s Special Education Reports, his DRA scores, andReady scores, ...W.W. was
making meaningful progress in his program [in both his fifth and sixth grade yeard]that the
IEPs established for him were appropriate for hich.at 6, 32-32. e Administrative Law
Judge also determined, based on Erickson’s testimony, that both the 2012-2013 and 2013-2014
IEP indicated modifications to address W.W.’s memory and processing spexts.diefi at 33.

The Administrative Law Judge then considered the testimony of Burrows, vgho wa
responsible for testing and treating students with speech and language sliddradrl?.

During W.W.’s fifth-grade year and at the beginning of his sixth-grade year, Burrows worked
with W.W. Id. The Administrative Law Judge pointed to the testimony of Burrows in finding
that W.W. had made articulation progress during his fifth-grade year, and notb thatents
declined to discontinue Burrows’s services near the beginning of W.W.'sgsixtle- year.ld. at

33-24. Moreover, Burrows testified that he participated in the formulation of theZ2QBAEP,



specifically by drafting the language goals. Burrows testified that alhémguage deficiencies
could not be remedied at once, the most serious deficits were prioritized.34. he
Administrative Law Judge considered the report of plaintiff's expert, Dr. CouvaBelk

relying on Burrows’s testimonyhe Administrative Law Judgeoncluded that “the District can
provide the necessary speech and language services to enable \At¢éswmthe curriculum,
and receive a meaningful benefitd.

Finally, the Administrative Law Judge considered the testimony of DolaW,.\8/case
manager for the 2014-2015 yedd. In drafting the 2014-2015 IEP, Dolan reviewed W.W.’s
prior IEPs, met with prior case managers, and consulted his entire file, inctegdorny cards,
tests and assessmentd. W.W.’s proposed 2014-2015 IEP would have placed him in resource
rooms for math and language arts, but in a supportive instructional assistasceomn for
social studies and scienckl. at 35. Dolan testified, and the Administrative Law Judge
apparently accepted, that W.W.’s placement in the supportive instructionarssisiassroom
would have permitted W.W. to interact with his typicadigveloping peers, while learning the
general education curriculum with suppad. The Administrative Law Judge concluded that
placement in resource rooms for math and language arts would have provided W.W. much
needed “individualized assistancdd. Thus, theAdministrative Law Judgeancluded that
“W.W.’s 2014-15 IEP was reasonably calculated to provide W.W. a meaningful eshatati
benefit.” 1d.

Upon consideration of these three witnessasthe exhibits admittethe Administrative

Law Judge concluded that W.W. received a FAPE because his IEP for the 2014-2015 school



yearand educational setting were appropriate and provided him a meaningful educational
benefit. Id. at 45. In her opinion, she stated:
[T]he Didrict's withesses amply established that W.W.'s placement in a supportive
instructional assistance classroom for social studies and science wawiapgrbecause
such placement was reasonably calculated to confer a meaningful educationallbenef
FIND that a supportive instructional assistance classroom provided an opportunity for
W.W. to access the general education curriculum, with supports, in subjects that do not
require strong reading and writing skills. The supportive instructionatasse
classroom provided W.W. with an opportunityinteract with his typically developing

peers, which provided linguistic role models, to further address his communication
impairment.

The Administrative Law Judge also found that the District, throughiitesses,
provided ample assessments from which the District could conclude that W.W. was$nggre
Id. For example, she determined that “the District’s witnesses testified thatsthea wariety of
measures to determine the most appropriate plactefor W.W., including classroom
observations, classroom assessments, i-Ready tests, previous asseasoheldse, objective
monitoring of W.W.’s progress in speech theraplg”at 48. Finally, she determined that “the
District witnesses testifiethat W.W. was able to access the general education curriculum, with
supports, which was reflected in W.W.’s gradekl” Accordingly, the Administrative Law
Judge concluded that the District, through credible witness testimony, had imatden by a
preponderance of the evidence “that the District offered W.W. a FAPE, which wasabhs
calculated to confer a meaningful educational benelfit. at 49.

It bears noting that the Administrative Law Judigelined to considehe testimony of
Plaintiffs’ withess Bezsylko. Defendant’s Motion for Summary Judgment, Exhibit A to

Certification of Counsel, D.E. 21-3t2, n. 1.



C. Procedural History

On November 2, 2015, Plaintiffs filed the instant Complaint, alleging the followiog
counts (1) “the Administrative Law Judge erred in issuing a final decision when only an
interlocutory decision was appropriate. Plaintiffs were denied their duegsraghts to present
their case;” an@2) “Defendant failed to meet its burden of proving W.W. was offarleAPE
and therefor¢ghe Administrative Law Judgedecision should be reversed.” Conff§].15-17;

24.

Defendant moved to dismiss Plaintiffs’ Complaint and for a more definite statement o
December 15, 2015. Th#strict Courtdenied the motion by Letter Order on July 20, 2016.
Letter Order, July 20, 2016, D.E. 14. In denying Defendant’s motion, the Court concluded that
Plaintiffs had adequately pleaded claims for rddgflleging that: (1) Plaintiffevere denied due
process because they were unable to call withesses and present evidence atrtoeshkie p
hearing, in violation of 20 U.S.C. § 1415(h)(2); and (2) the Administrative Law Judgesgedi
were arbitrary and capricious, and contrary to the evidelcat 3.

Defendant filed its Answer to the Complaint on August 3, 2016. Answer, Aug. 3, 2016,
D.E. 19. On August 1, 2016, the parties consented to Jurisdiction by the Undersigned. Consent
to Jurisdiction by U.S. Magistrate Judge, Aug. 1, 2016, D.E. 18. On October 14, the parties
crossmoved for summary judgmenBls’ Motion for Summary Judgment, Oct. 14, 2016, D.E.

20, Def.’s Motion for Summary Judgment, Oct. 14, 2016, D.E. 21.



1. DISCUSSION

A. Jurisdiction

This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1331 and 20 U.S.C. §
1415(i)(3)(A). As the District Cournoted in denying Defendant’s motion to dismiss, “[t]he
ALJ’s decision was a final decision, and Plaintiffs had the right toadpipat decision to this
Court pursuant to 20 U.S.C. 8§ 1415(i)(2).” Letter Order, July 20, 2016, D.E. 14, at 2 n.1.

B. IDEA

The primary purpose of the IDEA is “to ensure that all children with disa&silitave
available to them a free appropriate public educd&&PE] that emphasizes special education
andrelated services designed to meet their unique needs.” 20 U.S.C. § 140(0{d¥Whited
StatesSupreme Court has interpreted the FAPE provision to mean that schools in states that
receive federalunding must provide “personalized instruction with sufficient support services to
permit thechild to benefit educationally from that instructiorBd. of Educ. of Hendrick Hudson
Cent. Sch. Dist. v. Rowle458 U.S. 176, 203 (1982).heUnited States Coudf Appeals for
theThird Circuit has further interpreted this provision to require the educational prégram
provide special education students with meaningful educational beriditsv. Cent.
Susquehanna Intermediate Unit, B53 F.2d 171, 184 (3d Cir. 1988).

The IDEA provides funding to states to help meet their educational needsy v. Doe
484 U.S. 305, 310 (1988) o qualify for financial assistance, states must comply “with the
IDEA’s extensive substantive and procedural requiremetiséft v. Tucson Unified Sch. Dist.
967 F.2d 1298, 1300 (9th Cir. 1992). “By providing a host of procedural safeguards, Congress

intended to promote [the Act’s] purpose” of providing a FAERgwiller v. Pine Plains Cent.



Sch. Dist, 110 F. Supp. 2d 236, 247 (S.D.N.Y. 2000he IDEA’s procedural safeguards are
also meant to ensure attainment of its substantive gBalwley 458 U.S. at 205-206.

One substantive requirement of the IDEA is to educate special education studeats in t
least restrictive erironment. Murray v. Montrose Cnty. Sch. Dist. RE-51 F.3d 921, 926 (10
Cir. 1995) (quotations omitted). States must establish “procedures to ensure thatthe. [t]
maximum extent appropriate, children with disabilities . . . are educateddhea who are
not disabled . . . .” 20 U.S.C. § 1412(&hildren with disabilities may be removed from the
“regular educational environment . . . only when the nature and severity of the tyisdlali
child is such that education in regular classes with the use of supplementarydasdsvares
cannot be achieved satisfactorilyld.; see Oberti v. Bd. of Educ. of Borough of Clementon Sch.
Dist., 995 F.2d 1204, 1213-14 (3d Cir. 1993he New Jersey State regulations include a
similar directive toeducate classified children alongside their d@mabled peers in the least
restrictiveenvironment.SeeN.J. Admin. Code 8§ 6A:14-4.2.

School districts implement a FAPE by designing an IEP for each spectatiedu
student. 20 U.S.C. § 1414(dyhe Third Circuit has described the IEP as “the ‘centerpiece’ of
the IDEA’s system for delivering education to disabled childreD.S. v. Bayonne Bd. of Educ.
602 F.3d 553, 557 (3d Cir. 2010) (quotiAglk, 853 F.2d at 173)State educational authorities
arerequired to “identify and evaluate disabled children, 8§ 141#{adevelop an IEP for each
one, 8 1414(d)(2), and review every IEP at least once a year, 8§ 1414(&¢hpaffer v. Weast
546 U.S. 49, 53 (2005)The IEP must be “reasonably calculated to enable the child to receive
meaningful educational benefits in light of the student’s intellectual potenbaf’; 602 F.3d at

557 (quotations and citations omitted).



Parents play a critical role in formulating the IEP along with the other memiiées
IEP team. 20 U.S.C. § 1414(d)(1)(BWinkelman v. Parma City Sch. Dj&50 U.S. 516, 524
(2007). Parents are entitled to participate in the IEP meetings and must be given potiee b
school of any changes to their child’s intended educational program. 20 U.S.C. 8§ 17h%&(b).
“process culminates in the formulation of an [IEP], tailored to the child’s uniquis riddoeft,
967 F.2d at 1300The IDEA enables parents “to act as advocates for their children at every
stageof the administrativ@rocess.”Maroni v. Pemi-Baker Reg’l Sch. DisB46 F.3d 247, 256
(15 Cir. 2003).

The IDEA'’s procedural safeguards also include the right to present a comgtrirding
a child’s educational plan in a due process hearing. 20 U.S.C. § 1415(b)(&), ({nder New
Jersey law, the school district bears the burden of demonstrating that tice lthstioffered the
student a FAPE. N.J.S.A. 18A:46-1ske alsoCarlisle Area School v. Scott P. By and Through
Bess P.62 F.3d 520, 533 (3d Cir. 1995) (“In administrative and judicial proceedings, the school
district bears the burden of proving the appropriateness of the IEP it has prop@stauy”)
Oberti, 995 F.2d at 121%uhrmann v. East Hanover Bd. of EQu&93 F.2d 1031, 1035 (3d Cir.
1993)). Any partydissatisfied with the outcome of the due process hearing may bring a civil
action in anystate orfederaldistrict court. Id. § 1415(i)(2)(A). “However, it is clear from the
language of the Act th&ongress inteded plaintiffs to complete the administrative process
before resorting to federaburt.” Komninos by Komninos v. Upper Saddle River Bd. of Educ.
13 F.3d 775, 778 (3d Cir. 1994). Requiring exhaustion of the administrative process before
allowing claimsto be brought in federal district court “encourages parents and the local school

district to work together to formulate an individualized plan for a child’s education)land a
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the education agencies to apply their expertise and correct their own mistalasdruff v.
Hamilton Twp. Pub. Sch305 F. App’x. 833, 837 (3d Cir. 2009).

C. Standard of Review

Pursuant to Rule 56(c), a motion for summary judgment will be granted “if the qsadi
depositions, answers to interrogatories, and admissions on file, together witidenats, if
any, show that there is no genuine issue as to any material fact and that ithge paay is
entitled to a judgment as a matter of lavAhderson v. Liberty Lobby, In&77 U.S. 242, 247
(1986);Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). A fact is material if it might affect
the outcome of the case, and an issue is genuine “if the evidence is such that alespsgna
could return a verdict for the nonmoving partyhderson477 U.S. at 248)oe v. Abington
Friends Sch.480 F.3d 252, 256 (3d Cir. 2007). All facts and inferences must be construed “in
the light most favorable to the nonmoving partf?éters v. Del. River Port Auth. of Pa. & N.J.
16 F.3d 1346, 1349 (3d Cir. 1994). Where the non-moving party bears the burden of proof on an
issue, “the burden on the moving party may be discharged by ‘showing’ — that is, pointiog out
the district court-that there is an absence of evidenceufgpsrt the nonmoving party’s case.”
Celotex Corp.477 U.S. at 325.

The party seeking summary judgment must initially provide the Court with thefbasis
its motion. Celotex Corp.477 U.S. at 323. This requires the moving party to either establish
tha there is no genuine issue of material fact and that the moving party musst asea matter
of law, or demonstrate that the non-moving party has not shown the requisite &otg telan

essential element of an issue on which it bears the butdeat 322-23. Once the party seeking
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summary judgment has carried this initial burden, the burden shifts to the non-mawng pa
Shields v. Zuccarini254 F.3d 476, 481 (3d Cir. 2001).

To avoid summary judgment, where the moaving party will bear théurden of proof
at trial on a dispositive issue, he or she must demonstrate “specific factsghimatithere is a
genuine issue for trial."Celotex Corp.477 U.S. at 324. The opposing party must go beyond the
pleadings and “do more than simply showattthere is some metaphysical doubt as to the
material facts.”Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 586
(1986). “Where the record taken as a whole could not lead a rational trier of fiack for the
nonmoving party, there is no genuine issue for tritd."at 587 (internal quotations and citation
omitted). In addition, summary judgment may be granted if the nonmoving pasideriee is
merely colorable, or is not significantly probativedhderson477 U.S. at 249-50 (citations
omitted).

Underthe IDEA, a court reviewing an administrative decisgirall receive the
administrative recordnay consideadditional evidence upon request, base its decisions hpon t
preponderance of the evidence, gnahtappropriate relief20 U.S.C. § 1415(1)(2)(CM.A. v.
Voorhees Twp. Bd. of EAu@02 F. Supp.2d 345, 359 (D.N.J. 2002he party “challenging the
administrative decision bears the burden of persuasion before the districtsctoueiaah claim
challenged.”Ridley Sch. Dist. v. M.R680 F.3d 260, 270 (3d Cir. 2012).

Therefore, dDistrict Court applies a modified version @& novareview and is
required to give due weight to the factual findings of The Administrative lualgel” L.E. v.
RamseBd. of Edu,.435 F.3d 384, 389 (3d Cir. 200&);H. v. State—Operated Sch. Dist. of

Newark 336 F.3d 260, 271 (3d Cir. 2003) (“[F]actual findings from the administrative
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proceedings are to be considered prima facie corre¢Dl)ie weight”is afforded tahe
administrativeproceedings to prevent the courts from imposing “their own notions of sound
education policy.”See Susan N. v. Wilson Sch. Di&d.F.3d 751, 757 (3d Cir. 1995) (quoting
Rowley 458 U.Sat 206). In applyingthe “due weight” standard, tle®urtmust ‘consider—
although not necessarily acceptie administrative fact findings.Carlisle Area Sch. v. Scott
P., 62 F.3d 520, 529 (3d Cir. 1995f. a @wurt departs fronthe Administrative Law Jud¢e
findings, it must find factual support in the record antly explain why it departetfom the
Administrative Law Judds decision. S.H, 336 F.3cat271. An Administrative Law Judge’s
credibility determinationsnadeafter hearindive testimony are entitled to spelcieeight,
“unless the norestimonial, extrinsic evidence in the record would justify a contrary
conclusion.” Shore Reg'l High Sch. Bd. of Educ. v. P381 F.3d 194, 199 (3d Cir. 2004)
(quotations omittedl Howeverthe Administrative Law Judgelegal determinations are
reviewedde novo Seege.g, P.N. v. Grecp282 F.Supp.2d 221, 235 (D.N.J. 2003).

D. The Parties’ Arguments

Plaintiffs argue thathe Administrative Law Jud¢gedecision was arbitrary and
capricious becausshe did not permit #m to present their witnesses and evidence, and because
she found that the Board had provid&dV. a FAPE. PIs’ Motion for Summary Judgment, Oct.
14, 2016, D.E. 20, at 11-3®laintiffs maintain that when they moved for summary judgment
beforethe Administrative Law Judgéhey believedhat it would be an interlocutory decision,
and that if they did not win, they would then be permitted to proceed with their case and present
theirwitnesses Id. at 1:12. Plaintiffs also contend thiédite Administratie Law Judgéailed to

assess the credibility tfe Board’s witnessedd. at 1521. Finally, Plaintiffs argue that the

13



Board failed to meet its burden of demonstrating that W.W.’s IEP offered hinof{atunity
for significant learning and meaningful educational benefd."at 27.

Defendanmaintains that it provided W.W. with a FAPE because his IEPs “were
reasonablyalculated to address his unique and individualized needs and confer a meaningful
educational benefit.'Def.’s Motion for Summary Judgment, Oct. 14, 2016, D.E. 21, at 6-19.
Defendant argues thtdte Administrative Law Jud@gedecisionwas appropriately ainal
decisionin response to the Plaintiffs’ motion for summary judgment. Defendant contends that
Plaintiffs’ motion did not seek interlocutory relief from the Administratbaev Judge, but
instead sought summary judgment, an action that warrants a final decisiehin Bpposition
to Pls’ Motion for Summary Judgment, Nov. 21, 2016, D.E. 29, at 4. Accordingly, Defendant
argues, Plaintiffs waived the right to present witnesses when they moved foagujadgment.

The Defendant also contends that the decision was thorough, well-reasonedi|land
supported byherecordevidence, including both witness testimony and exhibits, many of which
were joint exhibits agreed upon by both parties.at 1925. Finally Defendant argues that the
Rules of Administrative Procedure do not require an ALJ to render writterbiditgdi
determinations.d. at 67.

E. Analysis

The parties’ crosmotions for summary judgment require the Cdiust to consider
whetherthe Administrative Law Judgerred in issuing &inal decisionon the cross-motions for

summary judgmerttecause she did not permit Plaintiffs to present their witnesses
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Statutory Right to Present Evidence

The IDEA states, in relevant part, that “a party to a [due process] hearigigall. be
accorded . . . the right to present evidence and confront, exassine, and compel the
attendance of witnesses.” 20 U.S.C. 8§ 1415(h)(2). The controlling federal regulstion a
guarantees parents the right to present both evidence and witnesses ptacess hearing
conducted in accordance with the IDEA. 34 C.F.B08.512(a)(2)gtating that party to a due
process hearing “has the right to . . . present evidence and confront, cross-exatntoe)@el
the attendance of witnesse$”JDEA due pocess hearings that afford the parthes procedural
safeguards contained within the IDEA and its implementing regulasatisfyconstitutional
due process requirementSeee.g, Does v. Mills Civ. No. 04-2919, 2005 WL 900620, *9
(S.D.N.Y. Apr. 18, 2005) (finding that regulations implementing the IDEA by the Nak Yo
State Education Department did not deprive the parents of special needs childreghthteir r
due process in administrative hearings because they cadpattt traditional notions of
constitutional due processge alsdsreenwich Bd. of Educ. v. G.MCiv. No. 13-235, 2015 WL
5684023, *4 (D. Conn. Sept. 28, 201&yfeeing with the hearing officer that granting the
parents’ request to have a witness appear telephonically wouldraeBpard its right to
confront the parents’ witnessenn v. New Haven Bd. of EduCiv. No. 12-704, 2015 WL
1064766, *7 (D. Conn. March 11, 2015) (finditigat the hearing officer properly denied the
parent’s request to have a witness appear by tatepbecause telephonic testimony would deny

the Board its right under the IDEA to confront witnesses).

3 The relevant provision of the New Jersey Administrative Code is silent on th@fissue
presentation of witnesses during the due process he&aagenerallyN.J.A.C. § 6A: 14-2.7.
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In situations where parties to the due process hearing have been denied their procedura
rights, the matter isften remandedothat anadministrativdaw judgemay conduct a full
hearing in accordance with the IDE&eel.C. v. New York City Dept. of Edu€iv. No. 15-

3345, 2015 WL 8940044, *15, 21 (S.D.N.Y. Dec. 16, 2015) (remarudisg for a new hearing
where parentwho was a party to the due pess hearingwas denied the right to present
testimony from herself and two other witness&s{3. v. Ocean City Bd. of Edu€iv. No. 13-

5166, 2014 WL 4798647, *7 (D.N.J. Sept. 26, 2014) (finding remand appropriate where it was
not disclosed to thpetiionerin advance of the hearing befdhe Administrative Law Judge

that the Board would present a particular witness and therefetigonerwas deprived the right

to crossexamine that witne¥sDavis v. Dist. Of Columbia Bd. of EAu622 F. Supp. 1102

(D.D.C. 1981) (emanding case for a full evidentiary hearing where the hearing officereende

a decision on the proper placement for the learning disabled student withoutdfinsghay of
Plaintiffs’ evidence concerning that placement).

In this casethere is no dispute thtte Administrative Law Judggid not consider the
testimony of Plaintiffs’ witnesses in reaching her decisiGompl. 1 9; Answer § 9The
Administrative Law Judgpermitted Plaintiffs to present one witneSsott Bezsiko, while the
summary judgment motions were pending. Howether Administrative Law Judg®aade clear
in her final decision that she did nminsider his testimony because summary judgment briefing
had been completed by the time he took the st&@®d.'s Motion for Summary Judgment,

Exhibit A to Certification of Counsel, D.E. 21-& 2, n.1. The Administrative Law Judge
stated:

W.W.'s reply on the issue of FAPE was submitted on June 17, 2015. Thereafter, on July
15, 2015, while the cross-motions were still pending, W.W. presented the testimony of

16



one witness. Because the crosstions were made and supported prior to that testymo

that testimony will not be recounted or considered here, for purposes of thenotasss

for summary decision.
Id. (internal citation omitted).

It does not appear that the Plaintiffs egeplicitly waived their right under § 1415(h)(2)
to present witnesses. Neither party has submitted, for example, a collogeywthemparties
and the Court discussed whether Plaintiffs intended to present witnessehlstatwling the
summary judgment motions, tire effect that granting Defendant’s motion for summary
judgment would have on Plaintiffs’ right to present witnesses. And at oral angjuinoth
parties acknowledged there was no such explicit waiMereover, nothing in the
Administrative Law Judge’s decision reconciles the decision to grant Defémaatton with
the Plaintiffs’ right to present witnesses under § 1415(h)(2).

It also appears théhe Administrative Law Judge may not have considered Plaintiffs’
exhibits other than joint exhibitsyhile making her decisianThe Administrative Law Jud¢ge
decision didhot cite anyof Plaintiffs’ exhibits and no witness presented testimony through
which those exhibits would have been entered into evidence. For example, footnttte 4 of
decisionstated[Plaintiffs] cite[]] a document that was not admitted in evidence, to establish
W.W.’s progress at Winston, despite the fact that counsel for W.W. was repealedhat

document was not in evidence, and accordingly, could not be considédedth.4* Further,

theonly exhibits cited in the decision were the joint exhibits and the Board’s exhibits.

4 Presumably, this document would have come into evidence through Plaintiffs’ witness,
Bezsylka Id. at n.1.
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Defendandisputes Plaintiffs’ representation thiaey did not intend or know thtte
Administrative Law Judds ruling on their motion for summary judgment would be final.
Defendant argues that Plaintiffs never specifically requested interlocetmfy and that in any
event, interlocutory relief is inconsistent with the finality inherent in a motioaudoimmary
judgment. Bief in Oppositionto Pk.” Motion for Summary Judgment, Nov. 21, 2016, D.E. 29,
at 4. IndeedPlaintiffs’ moving briefreferred tahe finality of summary judgment

The summary judgment procedure is designed to provide a "prompt" and "inexpensive"

method of disposing of @ase, which does not present any genuine issue of material fact

requiring disposition at a hearing (emphasis added).
Letter Brief in Support of Summary Judgment Motion, May 27, 2015, at 9, Exhibit B to
Certification of Frances Febres (“Febres Cert.”),..2E Therefore, Defendant argues that
Plaintiffs counsel knew and understood the purpose of moving for, ariichéfiey of, summary
judgment. Bief in Opposition to Pls.” Motion for Summary Judgment, Nov. 21, 2016, D.E. 29,
at 4. In sum, Defendant gues that Plaintiffs’ summary judgment motion constitutes a waiver of
their right to present evidence.

Plaintiffs respondhatthe Administrative Law Judgefinal decision was inappropriate
because they had not yet had the opportunity to present fhe@sges Plaintiffspositthatafter
the Administrative Law Judgdenied their summary judgment motion, she should have allowed
themthe opportunity to present their witnessesl evidencePIs’ Motion for Summary
Judgment, Oct. 14, 2016, D.E. 20, at 11-12.

The Court finds Defendant’s argument that Plaintiffs were aware thatiinen/strative
Law Judgés decision would be final because they cited the correct summary judgnretdrsita

unpersuasive. As noted earlier, the Board bears “the burden of proving the apprgwiatene
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the IEP it has proposedS3cott P, 62 F.3d at 533. Plaintiffs’ motion for summary judgment
askedthe Administrative Law Judg® find, as a matter of lavthat the Board hadot met its
burden of proving that it had provided W.W. a FAPE. Nothing in it, nor in those parts of the
record submitted to this Court, contained a waiver by Plaintiffs of their right terpires
witnesses. Accordingly, the Administrative Law Judget®iaeination that Plaintiffs were not
entitled to summary judgmedtid not extinguish Plaintiffs’ right “to present evidence . . . and
compel the attendance of witnesses.” 20 U.S.C. 8§ 1415(h)(2).

Moreover, it was not the denial of Plaintiffs’ motion that concluded the due process
hearing, but the granting of Defendant’s motion. The Administrative Law Joddg ltave
deferred Defendant’s motion until after Plaintiffs had presented theirssgsdo demonstrate
that W.W.’s IEP was natasonably calculatl to enablé&im to receivea meaningful
educational benefitSeee.g, J.C, 2015 WL 8940044, *21. By issuindiaal decisionbefore
hearing Plaintiffs’ witnesses, the Administrative Law Juitiggermissibly denied Plaintiffs’
rights under the 8 1415(h)(2) and 34 C.F.R. 8 300.512(a)(2). The Administrative Law Judge did
not cite, nor have the parties provided, any authority for the proposition that Fdawaitfed
their right to present evidence under the IDEA by virtue of the summary jurdgnaodion. And
the materials submitted to this Court contain no indication that Plaintiffs waived tieitarig
call witnesses and present evidence.

To the contrary, Plaintiffs proffer that they would have called two witnessedditioa
to Scott Bezsylko, toontradict the evidence offered by DefenddPlaintiffs were prepared to
offer witness testimony to challenge the Defendawitnesses’ conclusions as to W.W.’s

progress in appropriate placement, speech pathology, and W.W.’s prdgpesxample,
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Plaintiffs’ expert,Dr. Couvadellia clinical neuropsychologistyould havechallenged

Erickson’s conclusions on appropriate placement for \W.RIs.” Motion for Summary

Judgment, Oct. 14, 2016, D.E. 20, at 8; Neuropsychological Evaluation by Barbara dguvade
Ph.D., 2014 (Dr. Couvadelli Evaluation”), Joint Exh.td6Administrative Record; Opinion

Letter of Barbara Couvadelli, Ph.D., Nov. 12, 2014 (“Dr. Couvadelli Opinion”), PIs.” Exh. 49 to
Administrative Record.Dr. Couvadelli would have testified that W.W. should have been placed
in a “gnall, language enriched environment with childneth similar needs, frequent 1:1 time
with a trained individual who could assess W.W.' s needs on an ongoing basis to addiess issue
that were academiemotional or soail in nature.” Pls.” Motion for Summary Judgment, Oct.

14, 2016, D.E. 20, at 8ee alsdr. Couvadelli Evaluation, Joint Exh. 16; Dr. Couvadelli
Opinion, Pls.” Exh. 49. She also would have testifign@t'the Defendant had offered a setting
that wasnot appropriate for addressing [W.W]'s academic, emotional and social needs in a
comprehensive manner and therefore a mppopriate specialized setting is recommerited.
Pls.” Motion for Summary Judgment, Oct. 14, 2016, D.E. 20, s¢8alsdr. Couvadelli
Evaluation, Joint Exh. 16; Dr. Couvadelli Opinion, PIs.” Exh. 49. Dr. Couvadelli would also
have offered testimony to demonstrate that W.W. was not receiving a meaningtiaui

benefit because his IEP did not address W.W.’s needsf@hpsocial and social skills training

5 At oral argument, Defendant argued that Dr. Couvadelli's report was put before the
Administrative Law Judge, and that Burrows addressed Dr. Couvadelli’s opinions in his
testimony. See alsdef.’s Motion for Summary Judgment, Exhibit A to Certification of
Counsel, D.E. 21-3, at 15, 23. However, Defendant cites no legal authority for the proposition
that the report itself, much less the Board’s expert's commentary on that reporadequate
surrogate under § 1415(h)(2) and 34 C.F.R. § 300.512(a)(@)ddtlaintiff's expert’s testimony.

It is also seHevident that there is a significant qualitative difference between Burrows’s
characterizationsf Dr. Couvadelli’s report, versus Dr. Couvadeld&ualtestimony.
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but should have due to the nature of W.W.’s communication disabilities. PlIs.” Motion for
Summary Judgment, Oct. 14, 2016, D.E. 20, ge8;alsdr. Couvadelli Evaluation, Joint Exh.
16; Dr. Couvadelli Opinion, PIs.” Exh. 49.

Plaintiffs also assert thétey coutl have challenged Burrows’s conclusions through the
testimony ofDr. Couvadelli and Susan Levine, who holds a Mastexgr&e inspeecHanguage
pathology. Pls.” Motion for Summary Judgment, Oct. 14, 2016, D.E. 20, i testimony,
Plaintiffs aver, would have established that W.W. failed to make “meaningful ezhalati
progress despite his average cognitive alpjJitend that W.W. had average intelligence that
rendered the IEP wholly inappropriatedause it peritied regression. For exampkurrows
testifiedfor the Board that W.W. made articulation progress during the spring of 2013, but
conceded on cross-examination that “pragmatic language should have been a peority ov
articulation.” Id. This concession was apparently consistent with the testimony Susan Levine
would have offeredld. Levine would have testified that W.W.’s pragmatic language remained
only at thefifth percentile, despite his average intelligence and continued speech and language
therapy.Ild. She also would have testified that W.W.’s pragmatic language scores should have
been in the average ranglel. Also, while Burrows testified that W.W.’s articulation therapy
should help with peer interactions, Dr. Couavdelli anssgiy Levine would have testified that
during their observations of W.W., he did not have successful peer interadtioas10.

Burrows testified thaa student witlaverage intelligenceay still failto progress in language
skills. 1d. However, Dr. Couvadelli would have testified that WWés capable of progress

Id.; see alsdr. Couvadelli Evaluation, Joint Exh. 16; Dr. Couvadelli Opinion, Pls.” Exh. 49.
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Scott Bezsylko testified for W.W. budisnoted earlier, the Administrative Law Judge did
not considehis testimony.SeeDef.’s Motion for Summary Judgment, Exhibit A to
Certification of Counsel, D.E. 21-3f 2, n.1. He testified to the progress W.W. was making at
Winston to demonstrate théfdrence between #t progress and W.W.’s lack of progress in the
District. PIs.” Motion for Summary Judgment, Oct. 14, 2016, D.E. 20, atrilfact, Bezsylko
testified that W.W. had made more trayear’'s worth of progress at Winston in one yddr.
Plaintiffs assert thddr. Couvadellisimilarly would have testified thaW¥.W. possessed the
cognitive ability to make a year's growth of gradgiivalent per academic yeaid. at27; see
alsoDr. Couvadelli Evaluation, Joint Exh. 16; Dr. Couvadelli Opinion, PIs.” Exh. 49.

It may be that an administrative law judge hearing both sides’ witnesses wedilctloe
Defendant’s evidence over W.W.’s evidence. And that judgehaagconcludedhatthe 2014-
2015 IEP offered by the Board offered W.W. a meaningful educational benefiatsited the
requirements for a FAPETI 0 be clear, the Court takes no position on those issues. But the Court
is sdisfied that Plaintiffavere prepared to presdheir ownevidence to challenge the Board’s
witnesses’ testimonyas is clearly their right under 8§ 1415(h)(2nd the Court is satisfied from
its reviewof the Administrative Law Judge’s decision that the decissted heavilpn the
evidence offerethy Defendant. By granting summary judgment for Defendhat,
Administrative Law Judge denidtlaintiffs a fairopportunityto present evidence violation of
§ 1415(h)(2) and 34 C.F.R. 8 300.512(a)(2). Plaintiffs should have been afforded the
opporturity to present their witnesses aevidenceo refute Defendant’s evidence, and to
attempt to demonstrate tithe 2014-2015 IEP did not confer a meaningful educational benefit

onW.W.
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1. Remands Appropriate

Having determined that Plaintiffs should have been permitted to present eviddnce a
have their witnesses testify on their belalthe due process hearjige Court must now
determine whether to remand this action so that a new due process hearing cacéaie pl
whether this Court is the approgie venue for taking that testimoagd determining whether
W.W.’s 2014-2015 IEP provided him with a FAPElaintiffs argue that this Court should
conduct the hearing rather than remand it, because the Administrative Lavwhalgenducted
the hearing has since retireHowever, the Court finds Plaintiffs’ request for this Court to take
testimony unpersuasive. As noted above, federal courts regularly remand upondiddimgl
of procedural rights. Additionallgases before the Office of Administrative Law are often heard
by multiple administrative law judgés instances of retirement or otherwisgeee.g, M.K. v.

Div. Of Med. Assistance & Health ServBocket No. A-0790-14T3, 2016 WL 2759273, *2 (N.J.
App. Div. May 13, 2016) (an ALJ condudta twoeday hearing but retired before issuing a
recommendatiarso a different ALJ reviewed the record and issued a recommendation);
Carbacho v. Board of Trustees, Police and Firemen’s Retirement Syaterilo. A-1810-

1172, 2013 WL 827729, *2, 7 (N.J. App. Div. March 7, 2013) (an ALJ presided over deatyvo-
hearing and issued a decision but upon remand the matter was assigned to a diffgrétiA

v. Commissioner of Social SecuriGiv. No. 08-6388, 2010 WL 1253886, *1 (D.N.J. Mar. 25,
2010) (hearing held ban ALJ who later retired, so matter was transferred to anAthkto

issuedecision); Hartnett v. Apfel21 F.Supp.2d 217, 222 (ENDY. 1998) (case specifically
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reassigned to a different ALJ on remand where prior ALJ had appeared impatient an
mischaracterized evidence).

The Court will deny Plaintiffs’ request to hear their evideindde first instancéefore
this Court. The Court “defer[s] to the expertise of administrative agenciles ar¢as upon
which those agencies are callecatbminister.” Fuhrmann on Behalf of Fuhrmann v. E. Hanover
Bd. of Edug.993 F.2d 1031, 1043 (3d Cir. 1998¢e also R.S. v. Montgomery Twp. Bd. of
Educ, Civ. No. 10-5265, 2012 WL 2119148, at *7 (D.N.J. June 11, 2012k(oanding the
case tdhe Adminstrative Law Judgéor further considerationf whether plaintiff received a
FAPE, the Court recognizeldat “courts lack the ‘specialized knowledge and experience’
required to determine ‘persistent and difficult questions of educational pol{ayternal
citation omitted).Remand is particularly appropriatethis instance, because Plaintiffs were not
allowed to present their witnesses in the due process hearing.

Because the Court has determined that Plaintiffs were not provided theodass
protections of the IDEA at the hearing before the Administrative Law Jatgethat remand is
appropriateit does not reach the issue of whether the IEP for W.W. for 2014-2015 provided a
FAPE Accordingly,the Court will remand this matter to the New Jei®éfjce of Special
Education Programs in the first instance so that it may refer the matter to an Adtveid aw
Judge for a due process hearing that comports with the requirements of theSB&¥WJ.A.C.

8 6A:142.7(9) (“when the Office of Special Education Programs receives a requaside
process hearing, the matter shall be processed and, as appropriate, mediadidne process
hearing in accordance with these rules will be made available to the parties.”).

V. CONCLUSION
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For the reasons sterth above Plaintiffs’ motion for summary judgment gsantedand
Defendant’s motion for summary judgmentienied This matter will be remanded to thiew
Jersey Office of Special Education Programs for a chésvprocesbearing. An appropriate

Orderaccompanies this Opinion.

sMichael A. Hammer
UNITED STATES MAGISTRATE JUDGE

Dated: May 24, 2017
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